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THE CONTRACT TO EDUCATE: 
TOWARD A MORE WORKABLE 
THEORY OF THE STUDENT- 
UNIVERSITY RELATIONSHIP 


VIRGINIA DAvis NORDIN* 


The movement of progressive societies has hitherto been a movement from 
Status to Contract. 
Sir Henry Maine, Ancient Law, 1901 
In a society where contract rather than status has come to establish many of 
our standards as social behavior, authority and responsibility need to be 
spelled out, and communication channels made explicit. 
Logan Wilson, Denver Law Journal, 1968 


I. INTRODUCTION 


In recent years a large number of cases concerned with student 
rights have appeared in the courts. Often when the courts have 
been confronted by a series of cases of common issue, they have 
been able to formulate a legal theory which becomes the foundation 
of their decisions. In cases involving student rights, however, par- 
tially because of the legal dichotomy between public and private 
institutions, the courts have failed to articulate any clear legal 
concept. 

One reason for the courts’ failure is their tendency to apply the 
doctrine of academic abstention to student’s rights cases. The law 
has historically shied away from all academic issues, and many 
courts have taken this approach in student cases. 

But academic abstention especially where student rights are 
concerned, has eroded in the courts in recent decades. The courts 
have shown a willingness to become involved, particularly in issues 
which concern the administrative or business function of the uni- 
versity. 

The failure of the courts to articulate a coherent legal theory 
respecting legal rights of students has led to considerable confusion. 
Yet, a close examination of the body of decisions the courts have 
handed down on student’s rights suggests that a coherent theory is 





* B.A., 1956, Principia College; J.D., 1959, Harvard University; Assistant Professor of Educa- 
tional Administration, University of Wisconsin-Madison. 
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not only possible, but necessary. It is the contract theory of student’s 
rights. Various courts have applied this theory in a wide range of 
cases. The purpose of this article is to review these cases and 
thereby bring the contract theory into sharper focus. They provide 
a foundation upon which the courts could build a coherent body of 
law. 


A. SOME HISTORICAL ASPECTS 


From the time of the founding of the very first universities in 
Paris, Bologna and Oxford, educational institutions, like other pri- 
vate associations in our society have constantly battled between the 
forces of autonomy and accountability (including accountability to 
students).' Early student-university relations were often a variant 
of student-church relations because all students were required to 
be clerics. However, since universities emerged in response to a 
popular consumer demand, students sometimes had very strong 
rights.” Today, especially because of the growth in the numbers of 
more mature students who tend to place a higher value on their 
own time and money, student consumerism or accountability to 
students is on the upswing.° 

In recent decades both the civil rights movement* and the 
consumer movement have combined to create new pressure for the 





"R. HOFSTADTER & W. METZGER, THE DEVELOPMENT OF ACADEMIC FREEDOM IN THE 
UNITED STATES 8 (1955). 

* Although “consumerism” in higher education is a relatively recent phenomenon, 
accountability to students has ancient roots. Thirteenth century rules at the University of 
Bologna included fines for professors who began class a minute or more late or ended a 
minute or more early. At one point, Bologna law provided that if a professor over 50 left to 
teach at any other university without permission, he was subject to execution. See 1 
RASHDALL’S MEDIEVAL UNIVERSITIES 71 (S. M. Powicke & A. B. Emden ed. 1936). 

* For a broad perspective on the movement see J. STARK & ASSOCIATES, THE MANY 
FACES OF EDUCATION CONSUMERISM (1977). See Higher Education Act of 1965, 20 U.S.C. §§ 
1001-1145(c) (1976) and Final Regulations; Student Consumer Information, 42 Fed. Reg. 61043 
(1977). See also Trani, Cross, Sample & Wiltse, College and University Teaching and the 
Adult Consumer: Toward a More Sophisticated Student Body, IEEE PROCEEDINGS 1978. 

‘The first contemporary case which established constitutional rights for students on 
campus was Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied, 368 
U.S. 930 (1961) which quoted Seavey, Dismissal of Students: “Due Process,” 70 HARV. L. REv. 
1406, 1407 (1957), that it was shocking that the courts were denying students the protection 
afforded a pickpocket. Dixon held that a student at a public institution should be afforded 
rudimentary elements of due process before being expelled for misconduct. As has been 
noted elsewhere, Seavey puts his reference to “due process” in quotation marks and does not 
confine his assertion of student rights to the constitutional rights of students in public 
institutions, but rather suggests that any institution is a trustee acting in a fiduciary capacity 
to the student. See Cohen, The Private-Public Legal Aspects of Institutions of Higher 
Education, 45 DEN. L.J. 643, 647n.7 (1968). Attempts to apply Dixon standards to private 
universities have been largely unsuccessful. See, e.g., Greene v. Howard Univ., 271 F. Supp. 
609, 612 (D.D.C. 1967), vacated as moot, 412 F.2d 1128 (D.C. Cir. 1969) where the court held 
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definition and enforcement of student rights. This in turn has led to 
the first serious and sustained effort to define the legal relationship 
between the student and the university within the American legal 
system. The questions being considered today are: 1) will the courts 
hold the university accountable to its students; 2) in what manner 
and to what degree will the university be held accountable; and 3) 
will universities will be held equally accountable for academic, 
disciplinary or administrative acts. Recent court decisions seem to 
indicate that some measure of accountability is appropriate, partic- 
ularly in the administrative area, although a clear theoretical basis 
has not been established. 

A number of theories regarding the nature of the student- 
university relationship have emerged both in court decisions and 
scholarly comment,’ but the theory most often adopted by the 





that, “It is clear,...that the principle... that a government college or university may not 
expel its students without notice of charges and an opportunity to be heard, is not applicable 
to Howard University, for it is not a public institution nor does it partake of any governmental 
character.” The desire to extend Dixon to private institutions has led to the formulation of 
numerous theoretical approaches (see note 5 infra.) most notably the state action analysis, 
which has been largely unsuccessful except where formerly private institutions have accepted 
substantial amounts of state funding and control. See Krohn v. Harvard Univ. 552 F.2d 21 
(1st Cir. 1977). The private association-status analysis which has also kept law review writers 
busy, has not appeared in any court decisions since 1901 nor has the practical (Koblitz v. 
Western Reserve Univ., 21 Ohio C.C. 144 (1901)) assertion that the private/public dichotomy 
is outmoded and insubstantial. See O’Neil, Private Universities and Public Law, 19 BUFFALO 
L. REv. 155 (1969). But see Ryan v. Hofstra Univ., 67 Misc. 2d 651 (Sup. Ct. 1971), supplemented, 
68 Misc. 2d 840 (Sup. Ct. 1972); 324 N.Y.S.2d 964 (1971), supplemented, 328 N.Y.S.2d 339 (1972). 

° Several different theories, in addition to contract and constitutional analysis, have 
been posited to describe the legal nature between the student and the university. The in loco 
parentis theory places the student under the jurisdiction of the college which is able to stand 
in place of the parent and which regulates the student in any manner it chooses up to the 
limit that the parents could. Gott v. Berea College, 156 Ky. 376, 161 S.W. 204 (1913). 

The fiduciary theory was first alluded to by Seavey, supra note 4, and is most fully 
developed in Goldman, The University and the Liberty of Its Student-A Fiduciary Theory, 54 
Ky. L. Rev. 643 (1966). This theory has not been adopted by the courts. But see Koblitz v. 
Western Reserve Univ., 21 Ohio C.C. 144 (1901) People ex rel. Tinkoff v. Northwestern Univ., 
33 Ill. App. 224, 77 N.E.2d 345, cert. denied, 335 U.S. 829 (1947); Anthony v. Syracuse Univ., 
244 App. Div. 483, 231 N.Y.S. 435 (1928). 

The theory of privilege is that the university grants the privilege ot attendance to the 
student, so the student has no rights. See Hamilton v. Regents of Univ. of Cal., 293 U.S. 245 
(1934); Board of Trustees v. Waugh, 105 Miss. 623, 62 So. 827 (1913), aff’d, 237 U.S. 589 (1915). 
This theory was generally abandoned by the court in Brown v. Board of Educ., 347 U.S. 483, 
493 (1954) and Dixon v. Alabama State Bd. of Educ. 294 F.2d 150 (5th Cir.), cert. denied, 368 
U.S. 930 (1961). 

The application of status of private association law has been urged by a number of 
writers who rely on Zachariah Chafee’s article in which he uses the university as an 
illustration. The Internal Affairs of Associations Not for Profit, 43 Harv. L. REv. 993 (1930). 
See Note, Judicial Review of the University-Student Relationship: Expulsion and Governance, 
26 STAN. L. REv. 95 (1973); Common Law Rights for Private University Students: Beyond the 
State Action Principle, 84 YALE L.J. 120 (1974); Note, Private Government on the Campus- 
Judicial Review of University Expulsions, 72 YALE L.J. 1362 (1963). 
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courts, and most often used by practicing attorneys’ is the contract 
theory. While this theory has been widely criticized by commen- 
tators, as the court points out in Peretti v. Montana,’ these criticisms 
are not so much directed at the idea of contractual relationship, but 
at the harsh way in which courts have applied contract doctrine 
against students. The use of the contract theory to describe the legal 
relationship between a student and the university is not new to 
American jurisprudence. It was applied originally by private uni- 
versities seeking to justify expulsion of students for social infrac- 
tions.® Initially, the universities successfully asserted that the stu- 
dent had breached a promise to the university which cancelled the 
university’s promise to the student.? 

The growth of the student consumer movement and the lack of 
a useful alternative theory has caused some form of contractual 
analysis of the legal relations between the university and the student 
to be used increasingly by the courts for public and private insti- 
tutions. New sets of rules and obligations are growing like Topsy 
from court decisions. In cases to date, application of contract theory 
by the courts has not been uniform. Some courts hold that the 
relationship is “in the nature of” a contract, but reject the strict 
application of contract theory;’® others refer to an implied or a 





Consensual-Contract Relations: an additional theoretical approach was raised in a 
1974 article advocating the private association analysis. The consensual relation is one which 
has some contract basis, but goes beyond that. The law imposes obligations outside of the 
agreement by the parties because of the nature of the relationship and its importance to 
society; for example, a father’s obligation to his child cannot be limited or totally defined by 
a separation agreement. See Note, Common Law Rights for Private University Students: 
Beyond the State Action Principle, supra. 

See generally K. ALEXANDER & E. SOLOMON, COLLEGE AND UNIVERSITY LAW 412-13 
(1972); Developments in the Law-Academic Freedom, 81 Harv. L. REv. 1045, 1144-48 (1968). 

°LIPPE, The Student in Court in STUDENT PROTEST AND THE LAW 112-13 (1969); 
Comment, 45 DEN. L.J. 663, 667 (1968). See generally, Beach, Fundamental Fairness in Search 
of a Legal Rationale in Private College Student Discipline and Expulsions, 2 J. COLL. & U.L. 
65 (1974-75). 

’ 464 F. Supp. 784, 786 n.1 (D. Mont. 1979). 

*See van Alstyne, The Student as University Resident, 45 DEN. L.J. 582, 583-84 n.1 
(1968); Developments in the Law-Academic Freedom, supra note 5 at 1146-47; Note, Private 
Government on Campus-Judicial Review of University Expulsions, supra note 5; White, 
Wanted: A Strict Contractual Approach to the Private University/Student Relationship, 68 
Ky. L.J. 439, 442-44 (1979-80). 

* Dehaan v. Brandeis Univ., 150 F. Supp. 626 (D. Mass. 1957); Curry v. Lassel Seminary, 
168 Mass. 7, 46 N.E. 110 (1897); see also Carr v. St. John’s Univ., 17 App. Div. 2d 632, 231 
N.Y.S.2d 410, aff’d, 187 N.E.2d 18 (1962); Anthony v. Syracuse Univ., 224 App. Div. 487, 231 
N.Y.S. 435 (1928); Hall v. Mt. Ida School, 258 Mass. 464, 155 N.E. 418 (1927). 

"In Slaughter v. Brigham Young Univ., 514 F.2d 622 (10th Cir. 1975), the Tenth Circuit 
stated: 

It is apparent that some elements of the law of contracts are used and should 

be used in the analysis of the relationship between plaintiff and the university 

to provide some framework into which to put the problem.... This does not 

mean that ‘contract law’ must be rigidly applied in all its aspects, nor is it so 
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quasi-contract and use a similar approach;” still others discuss the 
facts and decide that an actual contract does exist;‘* and others 
simply assume or accept a stipulation that a contract exists for the 
purpose of applying rules of contract interpretation in order to 
reach a decision.’® One court has even used the contract theory to 
analyze and evaluate departmental decision-making process on the 
question of academic evaluation of students.'* The contract theory 
has been widely criticized, particularly by those espousing the 
private association analysis as being applied always to the advan- 
tage of the university and rarely in favor of the student.’® “Courts 
use such theories as legal characterizations to subsume their con- 
clusions with respect to the relationship they believe should exist 
between the college and the student in a particular fact situation.”’® 
That criticism, however, can be applied just as validly to other 
theories which attempt to characterize or conceptualize this rela- 
tionship. This criticism really goes to the failure of the courts to 
adopt a uniform legal analysis for public and private universities. 
As noted above, the contract decisions, like other student cases, 
really reflect underlying judicial assumptions rather than an appli- 
cation of theory. 


B. ACADEMIC ABSTENTION AND CONTRACT THEORY 
In the recent trend of judicial intervention, one of the strongest 


and most consistent exceptions to intervention has been the doctrine 
of academic abstention, also called judicial non-intervention or 





applied even when the contract analogy is extensively adopted .. .. The student- 

university relationship is unique, and it should not be and cannot be stuffed into 

one doctrinal category. 

Id. at 626. 

"' Peretti v. Montana, 464 F. Supp. 784 (D. Mont. 1979); Olsson v. Board of Higher Educ., 
66 App. Div. 2d 196, 412 N.Y.S.2d 615 (App. Div. 1979), rev’d, 49 N.Y.2d 408, 426 N.Y.S.2d 248, 
402 N.£.2d 1150 (1980); Tedeschi v. Wagner College, 93 Misc. 2d 510, 402 N.Y.S.2d 967, 970 
(1978), aff'd, 417 App. Div. 2d, 417 N.Y.S.2d 521 (App. Div. 1979); Ryan v. Hofstra Univ., 67 
Misc. 2d 651 (Sup. Ct. 1971), 324 N.Y.S.2d 964, supplemented, 68 Misc. 2d 890, 328 N.Y.S.2d 
339 (App. Div. 1972); Carr v. St. John’s Univ., 17 App. Div. 2d 632, 231 N.Y.S.2d 410, aff’d, 12 
N.Y.2d 802 187 N.E.2d 18 (1962). 

"2 Steinberg v. Chicago Medical School, 69 II]. 2d 320, 371 N.E.2d 634 (Ill. 1977). 

' Basch v. George Washington Univ., 370 A.2d 1364 (D.C. 1977); Swanson v. Wesley 
College, 402 A.2d 401 (Del. Super. Ct. 1979). 

4 Lowenthal v. Vanderbilt Univ., No. A-8525, (Ch. Ct., Davidson County, Tenn., Aug. 
15, 1977). Although the conclusion in Lowenthal is couched in terms of failure of an academic 
program, a large measure of student evaluation was in fact involved. 

See Note, Judicial Review of the University-Student Relationship: Expulsion and 
Governance, supra note 5, at 104-106; Note Common Law Rights for Private University 
Students: Beyond the State Action Principle, supra note 5, at 138-140; Developments in the 
Law-Judicial Control of Actions of Private Associations, 76 HARV. L. REV. 983 (1963). 

'© Lippe, supra note 6, at 111; see also Moore v. Student Affairs Committee of Troy 
State Univ., 284 F. Supp. 725 (M.D. Ala. 1968). 
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judicial deference by which the courts will, if at all possible, leave 
untouched the sanctity of the academic process. 

The doctrine of academic abstention is not confined to student 
cases, but pervades all kinds of cases dealing with higher educa- 
tion.'’ It is the most consistent value or judgment which the courts 
bring to any given factual situation concerning higher education. 
However, the doctrine of academic abstention does not apply 
equally to all activities of the university community. The Supreme 
Court in Board of Curators of the University of Missouri v. Horo- 
witz'® made quite clear that the courts have felt and should feel 
freer to exercise their traditional expertise in fair procedure in the 
area of student social infractions than in purely academic evalua- 
tions. And even in an earlier case establishing some constitutional 
rights of expression and association for students on campus, the 
Court began by noting, “As the case involves delicate issues con- 
cerning the academic community, we approach our task with special 
caution, recognizing the mutual interest of students, faculty mem- 
bers and administrators in an environment free from disruptive 
interference with the educational process.’’’? Any legal theory re- 
lating to institutions of higher learning must take into account the 
doctrine of academic abstention. 

While courts have been more willing to intervene in discipli- 
nary matters than academic matters,” particularly since the deci- 
sion in Dixon v. Alabama,” some courts abstain even in disciplinary 
cases. Probably the furthest extension of the doctrine in a student 
disciplinary case using the contract theory is found in Greene v. 
Howard” where Judge Holtzoff referred extensively to academic 
history in Europe and America to conclude: 


It would be a sad blow to institutions of higher learning and to the development 
of independent thought and culture if the courts were to step in and control 
and direct the administration of discipline ... in universities and colleges. An 
entering wedge seemingly innocuous at first blush, may lead step-by-step to a 
serious external domination of universities and colleges and a consequent 
damper and hindrance to their intellectual development and growth.” 


Judge Holtzoff's position is referred to in a subsequent case™ as ‘“‘a 





'’ See, Faro v. New York Univ., 502 F.2d 1229 (2d Cir. 1974); Johnson v. University of 
Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977). 

'“ Board of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78 (1978). 

" Healy v. James, 408 U.S. 169 (1972). 

” Barnard v. Inhabitants of Shelburne, 216 Mass. 19, 102 N.E. 1095 (1913), cited in Board 
of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 87 (1978). See also, Goss v. Lopez, 419 
U.S. 565 (1975). 

*' Dixon v. Alabama State Bd. of Educ., 295 F.2d. 150 (5th Cir.), cert. denied, 368 U.S. 
930 (1961). 

* Green v. Howard Univ., 271 F. Supp. 609 (D.D.C. 1967). 

*8 Id. at 615. 


“Ryan v. Hofstra Univ., 67 Misc. 2d 651, 324 N.Y.S.2d 964, 977 (Sup. Ct. 1971), 
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constitutional domino theory .. . under which any collegiate restric- 
tion is viewed as an opening fall which will surely tumble the entire 
institutional array.” There the court goes on to state the opposite 
view: 


We cannot agree that (the) right of academic freedom requires the total 
preclusion of personal rights, whether they be of faculty, students, or affected 
members of the public. Where a ‘right’ can be identified, its force and priority 
must be measured with the conflicting rights of others. These questions of 
social balance weave through our constitutional texture.” 


This statement may describe a growing view of the contribution 
which the courts can make to all facets of the academic community. 
Judicial abstention from even core academic questions does not 
need to become judicial abdication in order to preserve academic 
integrity and autonomy.” The 13th century historical institutions to 
which Judge Holtzoff refers operated in very different societal 
contexts and were very different within themselves from contem- 
porary universities. At the time of the emergence of the earliest 
academic communities, universities operated as one of the three 
major sources of power and influence in a society where governing 
power was neither centralized nor stabilized.’ In those early uni- 
versities, members of the academic community were subject to the 
ecclesiastical courts and thus they were exempted from the civil or 
town courts. In at least one instance, the chancellor’s authority (at 
Oxford) became a source of a strong independent internal judicial 
system, which was distinctly academic rather than ecclesiastical.” 
In most early universities, exemption from outside jurisdiction was 
supported by the development of an elaborate and extensive inter- 
nal legislative and judicial system.” Territorial autonomy also began 
at this period and still survives in varying degrees, particularly in 





supplemented, 68 Misc. 2d 840, 328 N.Y.S.2d 339 (Sup. Ct. Spec. Term 1972). See also H. 
FRIENDLY, THE DARTMOUTH COLLEGE CASE AND THE PUBLIC-PRIVATE PENUMBRA 15-28 (1969); 
Powe v. Miles, 294 F. Supp. 1269 (W.D.N.Y. 1968), aff’d, 407 F.2d 73 (2d Cir. 1968); Mondschein, 
The Private College and Student Rights, 8 NoLPE SCHOOL LJ. 1, 8 (1978). 

© Ryan v. Hofstra Univ., 324 N.Y.S. 2d at 977. 

*° In Sweeney v. Board of Trustees of Keene State College, 569 F.2d 169, 176 (1st Cir. 
1978), vacated, 439 U.S. 24, (1978) Judge Tuttle wrote, “Nevertheless, we caution against 
permitting judicial deference to result in judicial abdication of a responsibility entrusted to 
the courts by Congress.” 

*? The fleur-de-lis of medieval France reflected sacerdotium, imperium, studium 
(church, empire, and university), the three centers of national and international power. See 
RASHDALL, supra note 2, at 573. 

** RASHDALL, supra note 2, at Vol. III 44-46; C. MALLET, 1 History OF THE UNIVERSITY 
OF OXFORD 170-74 (1924). 

** For reasons not originally having very much to do with academic freedom as we 
know it, early universities sought to exempt students as well as faculty from external legal 
jurisdiction and deal with both disciplinary and academic questions on an internal basis. See 
FREDERICK I, AUTHENTIC HABITA (1158), cited in P. KIBRE, SCHOLARLY PRIVILEGES AND IMMUN- 
ITIES OF SCHOLARS AND UNIVERSITIES AT BOLOGONA 10-11 (1962). 
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Latin America and in the contemporary use of campus police even 
by public universities in this country. Indeed, if early universities 
might be viewed as islands of democracy in seas of authoritarian- 
ism, it would be unfortunate to allow some few cynics now to 
contend that the reverse is true today. 

Further, as Jurgen Herbst notes, early American universities 
existed in a time when the clear separations between church, state 
and university did not exist in the way we know them today.” They 
were modelled more on the Calvinist city university model than on 
Oxford, Bologna or Paris and were closely intertwined with both 
church and state.” The concept of private universities as we now 
know them and institutional autonomy emerged only later as a 
result of funding campaigns and political efforts by the institutions 
themselves and did not carry over to public universities. To apply 
historical reasons for total abstention from any application of 
judicial principles to the modern multi-versity, increasingly admin- 
istered by a class of professionally trained academic bureaucrats, is 
to misconceive the judicial role in modern society and fail to give 
the academic community the support it needs in evolving new rules 
for survival in contemporary times. Even a highly idealistic com- 
munity can develop conflicting interests and different ideas of right 
activity. The judiciary is peculiarly suited for the balancing of rights 
and the weaving of constitutional standards and the university 
could use the gentle guidance of the courts to evolve clearer stan- 
dards of procedures and more codified concepts of academic custom 
and usage. It is terribly important to our society that college students 
be taught not only the theory but the practice of democratic usage, 
even in private associations. 

While one reason for academic abstention may be a reliance 
on the historical position of universities, there are others. A second 
may be that education is an activity, clearly charged with a public 
purpose whether conducted by the state, the church or as a private 
charity.” In all but the most clearly proprietary endeavors, the 
student obviously does not pay for all he receives, even on a purely 
financial analysis. The purposes of the institution are not primarily 
to profit from the student’s tuition, but to benefit him while main- 
taining the institution and its members on a relatively modest scale. 
On the other hand, as Justice Marshall made clear in Darmouth v. 
Woodward,” the fact that education may serve a public purpose 





30 


J. HERBST, FROM Crisis TO Crisis: AMERICAN COLLEGE GOVERNMENT, 1636-1819 (forth- 
coming); C. JENCKS & D. REISMAN, THE ACADEMIC REVOLUTION 357 (1968). 

*' Yale Univ. v. Town of New Haven, 71 Conn. 316, 42 A. 87 (1899); People ex rel. Bd. 
of Trustees of Univ. of Ill. v. Barrett, 382 Ill. 321, 46 N.E.2d 951 (1943). 

* See, e.g., Steinberg v. Chicago Medical School, 69 Ill. 2d 320, 371 N.E.2d 634, 640 
(1977). 

“17 U.S. (4 Wheat.) 518 (1819). But see O'Neil, supra note 4, at 156-61. 
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does not make it a function of the state or subject to state regulation 
if carried on by a private institution. 

Another reason for academic abstention may be found in the 
nature of the educational process, particularly on the university 
level, to exercise judgment based on advanced learning and esoteric 
judgments.” Further, the educational process is not encompassed 
in the classroom but includes to some degree all facets of the 
student’s life, hence justifying the extension of academic decision- 
making to matters of deportment and social interaction. 

Probably the most important reason for judicial deference to 
the autonomy of institutions of higher education is that such auton- 
omy is a variant or component of the larger idea of academic 
freedom which is vital to a free society.” This is a legitimate concern 
of our courts, but it should be recognized and dealt with more 
directly. The overextension of the idea of academic freedom to non- 
academic activities weakens that doctrine.” The internal health of 
institutions of higher education might be benefited if courts would 
grapple more directly with whether a specifically asserted student 
right actually does or does not threaten academic freedom as 
reflected in the necessary autonomy of universities. 


C. THE BUSINESS OF EDUCATION 


While the doctrine of academic abstention has kept courts from 


developing a cohesive theory of academic law, increasing judicial 
recognition of the business aspects of Clark Kerr’s multi-versity has 
created a countervailing trend in court decisions.*’ Modern univer- 
sities cannot confine themselves to classroom teaching, research, 
and the discipline of students. Their size alone, especially in the 
large state-wide systems, dictates the need for a greater and greater 
proportion of purely administrative activity. In addition, many 
traditional faculty functions such as academic counselling are now 





4 See Connelly v. University of Vermont, 244 F. Supp. 156, 160 (D.Vt. 1965); Wright, 
The Constitution on Campus, 22 VaNnp. L. REv. 1027, 1069-70 (1969); Note, Bringing the 
Vagueness Doctrine on Campus, 80 YALE L.J. 1229, 1278-80 (1971). See also Cieboter v. 
O'Connell, 236 So. 2d 470, 472 (Fla. Dist. Ct. App. 1970). 

* In Griswold v. Connecticut, 381 U.S. 479, 482 (1965), Justice Douglas wrote, “The right 
of freedom of speech and press includes ... indeed the freedom of the entire university 
community.” See also Keyishian v. Board of Regents, 385 U.S. 589 (1967); Sweezy v. New 
Hampshire, 354 U.S. 234 (1957) (Frankfurter, J., concurring); Wieman v. Updegraff, 344 U.S. 
183 (1952) (Frankfurter, J., concurring); Hammond v. Brown, 323 F. Supp. 326 (N.D. Ohio), 
aff'd, 450 F.2d 480 (6th Cir. 1971); ACADEMIC FREEDOM AND TENURE 178 (L. Joughin ed. 1969). 
Board of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78 (1978); H. EDwarDs & V. NORDIN, 
HIGHER EDUCATION AND THE LAW 163-70 (1979), and authorities cited therein; Developments 
in the Law-Academic Freedom, supra note 5. 

36 van Alstyne, The Specific Theory of Academic Freedom and the General Issue of 
Civil Liberties, 140 ANNALS AM. ACAD. 404 (1973). 

37 C. KERR, THE USES OF THE UNIVERSITY 18-20 (1963). 
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done by others. The old model of a cohesive community of scholars 
seems to have given way to a complex decentralized organization 
whose only unity lies in a central campus heating plant** or common 
grievances over parking.” 

Because of this increased administrative activity and its impact 
on students, the courts seem to have been more willing to see a 
“contract” of some nature when there are issues of student-univer- 
sity contract which are neither purely academic nor disciplinary in 
nature. There is no particular name for this middle ground and its 
parameters are still being defined. It tends to pertain to the “busi- 
ness” or academic-administrative function of the university, and 
these activities do seem the most appropriate to the contract anal- 
ysis. After all, an exchange of money does take place; students and 
their parents are buying a service or group of services, and at an 
increasingly high cost.*” When substantial sums of money are paid 
out, some measure of accountability does seem appropriate, partic- 
ularly when matters of scholarly expertise are not involved. Thus, 
universities are being asked to account under a contract theory for 
inadequate or incorrect counselling,*’ cancellation of courses,” can- 
cellation of academic programs when students have acted in reli- 
ance on their continued offering,** admissions policies, financial 
aid, and unexpected or extraordinary increases in tuition.” 

If it is true that the courts are and should be more willing to 
explore the mutual obligations of the parties, in the middle ground 
of administrative decision-making, it becomes very important to 
define that middle ground. Obviously, many individual issues could 
be defined either way. Judge Holzoff’s view that any activity re- 





°* R. HUTCHINS, FREEDOM, EDUCATION AND THE FUND: ESSAYS AND ADDRESSES, 1946-1956 
(1956). 

°° C. KERR supra note 37. 

*” And in fact universities are not loath to go into court to collect the money owed 
under the contract. Trustees of Columbia Univ. v. Jacobsen, 53 N.J. Super. 539, 148 A.2d 63, 
appeal dismissed, 31 N.J. 221, 156 A.2d 251 (1959), cert. denied, 363 U.S. 808 (1960); Cornell v. 
Dickerson, 100 Misc. 2d 198, 418 N.Y.S.2d 977 (App. Div. 1979). However, universities are also 
realizing their increased responsibilities in this area. See CARNEGIE COUNCIL REPORT, FAIR 
PRACTICES IN HIGHER EDUCATION: RIGHTS AND RESPONSIBILITIES OF STUDENTS AND THEIR 
COLLEGES IN A PERIOD OF INTENSIFIED COMPETITION FOR ENROLLMENTS (1979). 

*' Healy v. Larsson, 67 Misc. 2d 374, 323 N.Y.S.2d 625 (1971), aff'd, 42 A.D.2d 1051, 348 
N.Y.S.2d 971 (1973), aff'd, 35 N.Y.2d 653, 360 N.Y.S.2d 419, 318 N.E.2d 608 (1974); Olsson v. 
Board of Higher Educ., 49 N.Y.2d 408, 426 N.Y.S.2d 248, 402 N.E.2d 1150 (1980). 

* Zumbrun v. University of S. Cal., 25 Cal. App. 3d 1, 101 Cal. Rptr. 499 (Ct. App. 1972), 
but see Paynter v. New York Univ., 66 Misc. 2d 92, 319 N.Y.S.2d 893 (Sup. Ct. 1971). 

“Eden v. Board of Trustees of State Univ. of New York, 49 App. Div. 2d 277, 374 
N.Y.S.2d 686 (App. Div. 1975); Eden v. State, 103 Misc. 2d 461, 426 N.Y.S.2d 197 (Ct. Cl. 1980); 
Behrend v. State, 55 Ohio App. 2d 135, 379 N.E.2d 617 (Ct. App. Ohio 1977); Lowenthal v. 
Vanderbilt Univ., supra note 14. 

“ Steinberg v. Chicago Medical School, 69 Ill. 2d 320, 371 N.E.2d 634 (1977). 

* Basch v. George Washington Univ., 370 A.2d 1364 (D.C. 1977); Eisele v. Ayers, 63 III. 
App. 3d 1039, 381 N.E.2d 21 (App. Ct. Ill. 1978). 
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motely touching the academic progress should be left alone proba- 
bly goes too far in the realities of today’s institutions. On the other 
hand, questions concerning program or curriculum are definitely 
mixed in nature. The court’s analysis in Behrend v. State“ provides 
an example of a balanced approach to a mixed question. There, a 
state university’s board of trustees, due to financial problems, 
decided not to pursue accrediting for their school of architecture 
despite the fact that faculty and administrative members had in- 
duced students to register on the promise that the programs would 
be accredited. (It is necessary to graduate from an accredited pro- 
gram to take professional qualifying exams in architecture.) The 
court said: 


Our holding that there was an implied contract by Ohio University with these 
student plaintiffs that the latter be provided accredited academic training is 
not saying that the board of trustees was powerless to discontinue certain 
educational school and departments pursuant to the determination of the 
board. The board of trustees has the jurisdiction to make the policy determi- 
nation of the continued existence of the various departments within the 
university. 

However, where a determination is made affecting those with whom the 
university had contracted, unless there is shown to be an impossibility of 
performance, the contract must be fulfilled, or damages awarded. 


The court then goes on to define what it might consider by way of 
“impossibility of performance” by adding: 


Here, instead of showing an impossibility of performance, Ohio University 
proved that the College of Fine Arts, and then the board of trustees of the 
university, made a selection of academic goals and that the other departments 
in the College of Fine Arts were chosen to continue rather than the School of 
Architecture.’ 


The court’s ruling is therefore that the university may make its own 
academic decisions about which programs or schools it wishes to 
continue, but it must compensate students who have been injured 
by this decision, to the extent of paying actual monetary damages. 
Because the students did lose time and money transferring to other 
institutions, this seems a fair and practical solution. The cost to the 
university is slight compared to the cost of continuing an unwanted 
program, and the existence of the institution would clearly not be 
jeopardized. Indeed many schools have the policy of placing stu- 
dents elsewhere when a program or the institution itself comes to 
an end. This type of decision, while definitely touching academic 
questions, would seem to be essentially administrative. 





“55 Ohio App. 2d 135, 379 N.E.2d 617 (1979). See also, Note, Contract Law and the 
Student-University Relationship, 48 IND. L.J. 253, 256 (1972), and cases cited therein. 
*" 55 Ohio App. 2d at 139, 379 N.E.2d at 621. 
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It is in this middle ground of administrative activity where the 
greatest growth and development of the law appears to be taking 
place, and it is in the defining of this area that the strengths and 
weaknesses of the contract theory tend to emerge most clearly. In 
order to evaluate this “middle ground” of contract responsibility it 
is necessary to put the entire contract theory as applied to univer- 
sities into proper perspective. 


D. IMPLIED CONTRACT THEORY 


Although there are a few early cases viewing the private 
university as a business, these cases were primarily decided for the 
purpose of upholding the university’s power to enforce its ‘“‘con- 
tract” with the student by expelling him. These decisions were 
designed to give some theoretical underpinning to the university’s 
independent autonomous position in the larger society. Generally, 
courts which have considered it have rejected the idea of an express 
commercial contract between student and institution (except pos- 
sibly where the institution is proprietary) as inappropriate to edu- 
cational activities.* 

The student-university contract is obviously not one in which 
the parties negotiated an agreement which is embodied in a single 
written document. It is one of mutual obligations implied by law. 
The old quasi-contractus was defined as “obligations springing 
from voluntary and lawful acts of parties in the absence of any 
agreement”.*” A quasi-contract has also been defined as a relation- 
ship arising out of transactions between the parties which gives 
them mutual rights or obligations but does not involve a specific 
and expressed convention or agreement between them.” 

In approaching the student contract cases and in determining 
the nature of the overall educational contract it is important to 
recognize that it is an implied or quasi-contract, rather than an 
express contract. 

The use of implied or quasi-contract to define educational 
relationships is not new. The term “quasi-contract” comes from the 
Roman Code where it was used, among other things, to define the 
relationship between a tutor and his pupil.’ In our own jurispru- 
dence the term is shrouded in some mistiness reflecting an under- 





** Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976); Slaughter v. Brigham Young 
Univ., 514 F.2d at 622. The three traditional forms of contract are an express contract, a 
contract implied in fact and a contract implied in law. Contemporary contract theory finds 
fewer differences among these concepts, but distinctions persist, particularly between express 
and implied contracts. See CoRBIN ON CONTRACTS § 18 (1952). 

* Howe, STuDIES IN THE CiviL LAW 171 (1896). See also Radin, The Roman Law of 
Quasi-contract, 23 VA. L. REv. 241 (1937). 

* BLAck’s Law DICTIONARY 396 (rev. 4th ed. 1968). 

*! See notes 49, 50 supra. 
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lying controversy between judicial realists who argue that the 
concept of implied contract should be recognized as an out-and-out 
application of social policy or historical usage in situations in which 
the parties have not themselves clearly defined their mutual obli- 
gations, and those jurists who prefer to maintain that a “contract” 
or right exists which they are only construing. An implied contract 
has been described as a legal fiction which attempts to define the 
obligations and responsibilities between parties when neither a 
straight contract nor a straight tort theory applies.” In Perry v. 
Sindermann,” the case which established de facto tenure as a 
property right protected by constitutional due process, the Supreme 
Court wrote, in reference to contracts in the academic context: 


... the law of contracts in most, if not all, jurisdictions long has employed z 
process by which agreements, though not formalized in writing, may be 
‘implied.’ ... Explicit contractual provisions may be supplemented by other 
agreements implied from the promisor’s words and conduct in the light of the 
surrounding circumstances. ... And, ‘(t)he meaning of (the promisor’s) words 
and acts if found by relating them to the usage of the past.” 


Corbin, the authority used by the Supreme Court in Sindermann 
defines a quasi-contract as follows: 


A quasi contractual obligation is one that is created by the law for reasons of 
justice, without any expression of assent and sometimes even against a clear 
expression of dissent .... 


It must be admitted, or indeed asserted, that considerations of equity and 
morality play a large part in the process of finding a promise by inference of 
fact as well as in constructing a quasi contract without any such inference at 
all. The exact terms of the promise that is ‘implied’ must frequently be 
determined by what equity and morality appear to require after the parties 
have come into conflict.” 


Because an implied contract arises by operation of law, there is 
a very large element of policy determination in ‘defining the terms” 
of any implied contract and this is true of the educational contract 
as well.” As Justice Holmes said in The Path of the Law: 


You can give any conclusion a logical form. You always can imply a condition 
in a contract. But why do you imply it? It is because of some belief as to the 
practice of the community or of a class, or because of some opinion as to 
policy, or, in short, because of some attitude of yours upon a matter not 
capable of exact quantitative measurement, and therefore not capable of 
founding exact logical conclusions. Such matters really are battlegrounds 





» Cotnam v. Wisdom, 83 Ark. 601, 104 S.W. 164 (1907). 

3 408 U.S. 593 (1972). 

* Id. at 601. 

°° CORBIN ON CONTRACTS § 19 (1952). 

°° See Steinberg v. Chicago Medical School, 371 N.E.2d 634, 641, 69 II]. 2d 320, 334 (1977). 
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where the means do not exist for determinations that shall be good for all 
time, and where the decision can do no more than embody the preference of 
a given body in a given time and place.” 


This approach has been implicitly accepted by a number of courts 
which have spoken strongly about the inappropriateness of a 
straight commercial contract model in the academic context. In 
Mahavongsanan v. Hall,” the Fifth Circuit stated, “The appellee’s 
claim of a binding, absolute unchangeable contract is particularly 
anomalous in the context of training professional teachers in post 
graduate level work,” and in Slaughter v. Brigham Young Univer- 
sity,” the Tenth Circuit said: 


It is apparent that some elements of the law of contracts are used and should 
be used in the analysis of the relationship between plaintiff and the University 
to provide some framework into which to put the problem of expulsion for 
disciplinary reasons. This does not mean that ‘contract law’ must be rigidly 
applied in all its aspects, nor is it so applied even when the contract analogy 
is extensively adopted .... The student-university relationship is unique, and 
it should not be and cannot be stuffed into one doctrinal category .... There 
are also many cases which refer to a contractual relationship existing between 
the student and the university .... But again these cases do not adopt all 
commercial contract law by their use of certain elements.” 


The advantages to the use of a contract theory are predicated on 
the acceptance of the educational contract as an implied contract, 


not as an express written contract. If this distinction can be estab- 
lished and maintained, a degree of certainty, symmetry and fairness 
can be established on this issue which does not presently exist. 


*” HOLMES, The Path of the Law, 10 Harv. L. REv. 457 (1897). 

** 529 F.2d 448, 450 (5th Cir. 1976). The student had alleged a “contract” which the 
university had breached by adding a requirement for a master’s degree which had not existed 
when she enrolled. The Fifth Circuit reversed the district court’s award of the degree. 

514 F.2d 622, 626 (10th Cir. 1975). The case concerned a graduate student expelled for 
adding a professor's name as co-author for one of his papers. The Slaughter language was 
quoted with approval in Lyons v. Salve Regina College, 565 F.2d 200 (Ist Cir. 1977). Maho- 
vongsanan and Slaughter were relied on by the Minnesota Supreme Court in Abbariao v. 
Hamline Univ. School of Law, 258 N.W.2d 108 (Minn. 1977) in stating, “rigid importation of 
contractual doctrine has been rejected.” Id. at 113. See also Common Law Rights for Private 
University Students: Beyond the State Action Principle, supra note 5; Developments in the 
Law: Academic Freedom, supra note 5. See also Gulf South Conference v. Boyd, 369 So. 2d 
553 (Ala. 1979) in which the court held that the relationship between the collegiate athlete 
and the university was “contractual in nature,” but emphasized the inequality of bargaining 
power. 

” Generally, courts have been unwilling to find landlord-tenant relations between 
student and university. Moore v. Student Affairs Committee of Troy State Univ., 284 F. Supp. 
725 (M.D. Ala. 1968); Houle v. Adams State College, 547 P.2d 926 (Colo. 1976); Englehart v. 
Serena, 300 S.W. 268 (Mo. 1927); Splawn v. Woodard, 287 S.W. 677 (C.C.A. Tex. 1926). 











THE CONTRACT TO EDUCATE 


Il. THE CONTRACT TO EDUCATE 


When discussing the “educational contract” it is also important 
to recognize that this concept refers to the overall contract to 
educate, between the institution and the student. It does not refer to 
any of the more precise “sub-contracts,’which may be expressed 
within the mutual relationship encompassed in the term “‘educa- 
tional contract.” Thus, the educational contract does not refer to 
specific contracts for housing,” meal service, financial aid, health 
services, athletic scholarships, or even admissions,” all of which 
may be governed by specific written instruments signed by both 
parties. An educational contract also does not refer to a series of 
semester long tuition contracts,” which may also be expressed. It 
does refer to the overall mutual obligations of both parties. But how 
are these obligations determined? 

It is inaccurate to state that there is an express contract, with 
or without specific terms, contained in the university bulletin or 
catalogue. As several courts have recognized, the totality of the 
“contract” between the student and the university is contained in a 





*' In Steinberg v. Chicago Medical School, 69 Ill. 2d 320, 371 N.E.2d 634 (1971) the court 
found an unintegrated express contract between the parties consisting of (1) the School’s 
informational brochure, which constituted an invitation to make an offer, (2) Steinberg’s 
application accompanied by a $15.00 check, constituting an offer to contract and “consider- 
ation,” and (3) the School’s voluntary acceptance of his application and fee, which constituted 
an acceptance of his offer and formed a binding contract as defined by the terms in the 
school’s bulletin. The careful analysis of contract law allowed the court to be consistent with 
its earlier application of contract law in People ex rel. Tinkoff v. Northwestern Univ., 333 II]. 
App. at 244, 77 N.E.2d at 345 (1948) cert. denied, 335 U.S. at 829, but reaches a contrary result. 
In Tinkoff the student had alleged that the bulletin was an offer, rather than being an 
invitation to offer, with the applice‘ion and fee being the offer, as in Steinberg. The Tinkoff 
court held that “The wording of the bulletin required further action by the University in 
admitting Tinkoff, Jr. before a contract between them would arise.” Id. This holding was 
based on the fact that Northwestern was a private institution with a charter provision 
allowing it to reject an application for any reason it deemed adequate. The Chicago Medical 
School did not have such a provision, nor did it include such a statement in its promotional 
brochure. Steinberg’s basic allegation was that the school did not adhere to the standards 
stated in its brochure for evaluation of applications for admissions. He further contends that 
the bulletin was part of a binding contract which entitled him to damages for the school’s 
failure to evaluate his application on the stated grounds, but not, as the court clearly states, 
for the failure to admit him, which the school did not promise to do. The court in agreeing 
with Steinberg strictly limited its decision, specifically noting that he is not requesting the 
school be ordered to admit him as a student pursuant to the contract, but only that they be 
prohibited from misleading prospective students by stating in their brochure evaluating 
standards that are not subsequently used in the selection of students. While the court found 
an express contract in this case, it also left full powers in the school to modify that contract 
as they saw fit. One of the few cises in which a court has ordered an admission, Bartlett v. 
Pantzer, 489 P.2d 375 (Mont. 1971), is not a contract case. 

® Abbariao v. Hamline Univ. School of Law, 258 N.W.2d 108 (Minn. 1977); Paulsen v. 
Golden Gate Univ., 93 Cal. App. 3d 825, 156 Cal. Rptr. 190, rev’d, 25 Cal. 3d 803, 159 Cal. Rptr. 
858, 602 P.2d 778 (1979). 
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number of documents and oral assertions. It is an implied, or quasi- 
contract with the relationship being contractual in nature even 
without an express contract. 

As the contract to educate has evolved, it was first the obliga- 
tion of students (and their parents) to pay tuition, to maintain 
satisfactory grades or other evidence of satisfactory academic per- 
formance, and maintain a standard of conduct acceptable to the 
community.” The college in turn was obligated to act in good faith 
with the student while imparting the knowledge necessary to obtain 
a degree, and to award such, if all conditions were satisfactorily 
met.” More recent cases have expanded the institutions’ obligations 
to‘include the following: 1) to provide an atmosphere conducive to 
learning and free from disturbance,” 2) to utilize fair and reasonable 
disciplinary procedures,”’ 3) to guarantee that the educational prog- 
ress will not be tainted by an invidious discrimination based on 
race,” and 4) to provide the curriculum promised.” The essence of 
the contract is good faith and reasonableness.” 

While early cases defined the students’ obligation as simply 
conforming to disciplinary codes or standards, more recent cases 
tend to define the university’s obligation in greater detail. In Low- 
enthal v. Vanderbilt University,’’ the defendant institution sug- 
gested that perhaps the student’s obligation to take an active part in 
the academic process might also be recognized. The court held that 
the awarding of a degree was not based solely on semesters in 





®’ “(T]he contractual relationship between a student and a university arises out of both 
oral and written elements ... ,”’ and ‘The catalogues, bulletins, circulars, and regulations of 
the institution made available to the matriculant become a part of the contract.” Zumbrun v. 
University of S. Cal., 25 Cal. App. 3d 1, 10; 101 Cal. Rptr. 499, 504 (1972). See also Anderson 
v. Board of Regents of Univ. of Cal., 22 Cal. App. 3d 763, 99 Cal. Rptr. 531, cert. denied, 409 
U.S. 1006 (1972); Jansen v. Emory Univ., 440 F. Supp. 1060 (N.D. Ga. 1977) aff’d mem., 579 F.2d 
45 (5th Cir. 1978); Auser v. Cornell Univ., 71 Misc. 2d 1084, 337 N.Y.S.2d 878 (Sup. Ct. 1972); 
Carr v. St. John’s Univ., 17 App. Div. 2d at 632, 231 N.Y.S.2d at 410, aff’d, 12 N.Y.2d 802, 187 
N.E.2d 18; (1962) Developments in the Law-Academic Freedom, supra note 5; Note, Legal 
Relationship Between the Student and the Private College or University, 7 SAN DigEGo L. REv. 
244 (1970); Note, Judicial Review of the University-Student Relationship: Expulsion and 
Governance, supra note 46; Comment, Consumer Protection and Higher Education—Student 
Suits Against Schools, 37 Onto ST. L.J. 608 (1976). 

“ Carr v. St. John’s Univ., 17 App. Div. 2d 632, 231 N.Y.S.2d 410, aff’d, 12 N.Y.2d 802, 
187 N.E.2d 18 (1962); Goldstein v. New York Univ., 76 App. Div. 80, 78 N.Y.S. 739 (1902). 

® People ex rel. Cecil v. Bellevue Hosp. Med. College, 14 N.Y.S.490 (Sup. Ct. 1891), aff’d, 
128 N.Y. 615, 28 N.E. 253 (1891). 

”’ Tedeschi v. Wagner College, 93 Misc. 2d 510, 402 N.Y.S.2d 967 (1978), aff'd, 70 App. 
Div. 2d 934, 417 N.Y.S.2d 521 (1979). 

*’ Swanson v. Wesley College, 402 A.2d 401 (Del. 1979). 

“ Sanford v. Howard Univ., 415 F. Supp. 23 (D.D.C. 1976). 

® See note 42 supra. 

Olsson v. Board of Higher Educ., 49 N.Y.2d 408, 426 N.Y.S.2d 248, 402 N.E.2d 1150 
(N.Y. App. 1980). Swanson v. Wesley College, supra note 67. 

" Brief in Support of Defendant's Proposed Findings of Fact and Conclusions of Law, 
Lowenthal v. Vanderbilt Univ., supra note 14. 
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residence, but on the willingness of the students to expend the 
effort necessary to attain the requisite knowledge for a doctoral 
degree. While the court did not impose or define this student 
obligation, it seems appropriate that because of the superior power 
and knowledge of the university and the courts, that they begin to 
define these obligations under the educational contract, and exam- 
ine more closely efforts to fulfill such. 

The outlines of the overall contract to educate have begun to 
emerge. One of the fullest statements occurs in a case concerning 
the alleged disintegration of the Graduate School of Management at 
Vanderbilt. In Lowenthal the court said: 


Unquestionably, the relationship between a student and a university is con- 
tractual in nature. Courts have repeatedly held that a contract exists which 
imposes rights and duties on each of the parties ... . 


Determining the precise terms of the contract is difficult. Its content is derived 
from the written and oral representations made by each party and from other 
somewhat amorphous implied terms. The school’s catalog, the guidelines for 
doctoral study, and oral representations made by the faculty each helped to 


define Vanderbilt's duty to the GSM doctoral students, but by no means 
limited it... .” 


In a rather old case a Supreme Court of New York defined the 
contract to educate as follows: 


The circulars of the respondent (medical college) indicate the terms on which 
students will be received, and the rights which they were to acquire by reason 
of their compliance with the rules and regulations of the college in respect to 
qualification, conduct, etc. When a student matriculates under such circum- 
stances, it is contract between the college and himself that, if he complies with 
the terms therein prescribed, he shall have the degree, which is the end to be 
obtained.” 


This statement was relied on by Illinois Appellate Court in 1976 
which found that a contract between a private institution and a 
student confers duties upon both parties which cannot be arbitrarily 
disregarded and may be judicially enforced.”* And the Court of 
Appeals of New York ruled in 1980, “[It] has been suggested that 
there exists an ‘implied contract’ between the institution and its 
student such that ‘if [the student] complies with the terms pre- 
scribed by the [institution], he will obtain the degree which he 





” Lowenthal v. Vanderbilt Univ., supra note 14. 

™ People ex rel. Cecil v. Bellevue Hosp. Med. College, 14 N.Y.S. 490 (Sup. Ct. 1891), aff'd 
128 N.Y. 615, 28 N.E. 253; See also Carr v. St. John’s Univ., 17 App. Div. 2d 632, 231 N.Y.S.2d 
410, aff'd, 187 N.E.2d 18; (1891); Goldstein v. New York Univ., 76 App. Div. 80, 78 N.Y.S. 739 
(1902). 

“ DeMarco v. University of Health Sciences, 352 N.E.2d 356, 361-362. (Ill. App. 1976). 
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sought’.... The essence of the implied contract is that an academic 
institution must act in good faith in its dealings with its students.” 

This concept was applied to public universities in Ross v. 
Pennsylvania State University” where the court noted: “A student 
has a reasonable expectation based on statements of policy by Penn 
State and the experience of former students that if he performs the 
required work in a satisfactory manner and pays his fees he will 
receive the degree he seeks.” And in Peretti v. Montana” the court 
quoted the Notre Dame Law Journal definition: 


This contract is conceived of as one by which the student agrees to pay all 
required fees, maintain the prescribed level of academic achievement and 
observe the school’s disciplinary regulations, in return for which the school 
agrees to allow the student to pursue his course of studies and be granted a 
diploma upon the successful completion thereof.” 


A. DEFINING THE CONTRACT TO EDUCATE 


1. REASONABLE EXPECTATIONS 


Even though the idea of quasi or implied contract may have 
begun as a way to allow recovery or restitution despite the absence 
of a written contract, the theory can also be extended to define the 
nature of a relationship. The general nature of the student-univer- 
sity relationship which recognizes this form of obligation between 
the parties is to be found in the reasonable expectations of the 
parties given all the facts and circumstances surrounding the rela- 
tionship which gives rise to the mutual obligations. Evidence of 
these reasonable expectations has sometimes been defined as the 
terms of the educational contract which include, but are not limited 
to, the college bulletin, oral expressions by the faculty, registration 
cards signed by the student, the student handbook, the rules and 
regulations of the graduate school and all other relevant expressions 
of intent and purpose.” This approach makes far better use of the 
college bulletin than does the usual stipulation that the terms of the 
contract are the contents of the bulletin. Under the implied contract 
standard of reasonable expectations the bulletin is some evidence 
of the reasonable expectations of both parties, but it is not the final 
determination.” It could be shown by additional extrinsic evidence 


® Olsson v. Board of Higher Educ., 49 N.Y.2d 408, 426 N.Y.S.2d 248, 402 N.E.2d 1150 
(N.Y. App. 1980). See also Paulsen v. Golden Gate Univ., 25 Cal.3d 803, 159 Cal. Rptr. 858, 602 
P.2d 778 (1979). 

“° 445 F. Supp. 147 (M.D. Pa. 1978). 

“ 464 F. Supp. 786 (D. Mont. 1979). 

’“ Note, Expulsion of College and Professional Students-Rights and Remedies, 38 NOTRE 
DAME LAw 174 (1962). 

In Peretti v. Montana, the court stated: 

Certainly in the period of time between a student's matriculation and graduation, 

an educational institution, which is a living, changing thing, may not reasonably 





t 








1980-82 THE CONTRACT TO EDUCATE 159 


that custom or usage modified the written terms of the bulletin or 
elaborated it as in more specific rules in a particular school or 
discipline. The development of an educational contract by which 
the reasonable expectations of the parties could be defined in part 
by references to long standing academic custom and usage is pe- 
culiarly appropriate to higher education where the conduct of the 
members of the educational community is in fact governed by such 
long term and well established and often unwritten rules. This is 
perfectly consistent with the accord given to custom and usage in 
commercial contract analysis and is peculiarly appropriate not only 
to the implied contract theory, but to the college and university 
community.” 

The “reasonable expectations” approach was described by the 
District Court for the District of Columbia as follows: 


Contract interpretation is a function of the court where, as here, no extrinsic 
evidence is necessary to determine an agreement's meaning and/or the mean- 
ing is so clear that reasonable men could reach only one conclusion. . . . Since 
it is apparent that this is not an integrated agreement, the standard is that of 
reasonable expectation—what meaning the party making the manifestation, 
the University, should reasonably expect the other party to give it.’ 


In this case the court applied that standard as follows: 


After reading the Student Promotions Policy, the reasonable expectation of 








be expected to remain static; and, conversely, change may reasonably be ex- 
pected. Hence, each statement in a publication of what now is true does not 
necessarily become a term in the contract between the school and the student. 
Here, however, from all that was said by the Center ... the Center would 
reasonably know that a student enrolling and spending three quarters would 
expect ar: opportunity to complete the remaining three quarters. 
464 F. Supp. 784, 787 (Mont. 1974) (emphasis added). In other words, reasonable expectations 
are a question of fact. See Note, Private Government on the Campus-Judicial Review of 
University Expulsions, supra note 5 at 1375-77, 1395-1409. See also Lyons v. Salve Regina 
College, 565 F.2d 200 (1st Cir. 1977); Giles v. Howard Univ., 428 F. Supp. 603 (D.D.C. 1977); 
Ross v. Pennsylvania State Univ., 445 F. Supp. 147 (M.D. Pa. 1978). But see Eisele v. Ayers, 63 
Ill. App. 3d 1039, 381 N.E.2d 21 (1978); Abrams v. Illinois College of Podiatric Med., 77 III. 
App. 3d 471, 395 N.E.2d 1061 (Ili. App. 1979). 
*° Zumbrun v. University of S. Cal., 25 Cal. App. 3d 1, 101 Cal. Rptr. 499 (1972); Peretti 
v. Montana, 464 F. Supp. 784 (D. Mont. 1974). 
*' Finkin quotes J. BROWNE, THE LAW oF UsaGEs AND CusToMsS 126 (S. Clarke ed. 1881) 
(emphasis omitted) in applying custom and usage to faculty contracts. 
It is not necessary that there should be either the antiquity, uniformity or notoriety [of 
a usage] that is essential to establish a custom; it is sufficient if [the usage] is shown to 
be so well known and so generally acquiesced in that it may reasonably be presumed to 
have been imported into their contract by the parties. In a word, it must be shown that 
the usage is certain and reasonable, and so universally acquiesced in that every one 
engaged in trade knows it, or might know it if he exercised reasonable diligence in 
making inquiry. 
Finkin, Regulation by Agreement: The Case of Private Higher Education, 65 Iowa L. Rev. 
1119, 1151 (1980). 
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any student is that if he fails a course and does not make up the deficiency in 
the Directed Student Program, he can be dismissed or can be retained upon 
compliance with any reasonable condition. ... 


Under this interpretation, the plaintiff has failed to adduce any evidence of a 
violated contract right.” 


The Giles standard was followed by the First Circuit in Lyons v. 
Salve Regina College,” where the court found that a student had 
‘no rational basis’ to conclude that a published “Grade Appeal 
Process” which referred to the review committee’s ‘“recommenda- 
tion” to the Dean meant that the Dean must accept the committee’s 
conclusions. In Ross v. Pennsylvania State University,” the court 
stated, after noting that the Pennsylvania courts have long recog- 
nized that the relation between the student and a private college is 
contractual, and extending that approach to public institutions: 


A student has a reasonable expectation based on statements of policy by Penn 
State and the experience of former students that if he performs the required 
work in a satisfactory manner and pays his fees he will receive the degree he 
seeks.” 


The best general statement appears in the Swanson case: “[T]he 
standard of basic procedural fairness is to be used to measure the 


student disciplinary measures. The key to that standard is reason- 


ableness.”** 


2. THE COLLEGE BULLETIN 


In Eisele, one of the medical student tuition cases referred to 
above, the students asked the court to rule on whether it was within 
the reasonable expectations of the students to expect a 57.6 percent 
tuition increase. The students argued that the school was bound by 
a standard of reasonableness requiring it to increase tuition only at 
the rate of past increases. The court refused to accept this standard 
stating, ‘““The imposition of this standard would be nothing more 
than enforcing plaintiffs’ expectations of future conduct on defend- 
ants’ part.... (S)uch expectations are insufficient to give rise to a 
contractual obligation.” 





* Giles v. Howard Univ., 428 F. Supp. 603, 604 (D.D.C. 1977). 

*° 565 F.2d 200 (1st Cir. 1977). Similarly, in Anderson v. Regents of Univ. of Cal., 22 Cal. 
App. 3d 763, 770; 99 Cal. Rptr. 531, 535, cert. denied 409 U.S. 1006 (1972) the court found that 
“A contract is created with the state which, by its very nature, incorporated constitutional 
principles of due process,” but also found no violation of due process. 

“445 F. Supp. 147 (M.D. Pa. 1978). 

* Id. at 151. 

*° Swanson v. Wesley College, 402 A.2d 401, 403 (Del. 1979). 

*’ Eisele v. Ayers, 63 Ill. App. 3d 1039, 381 N.E.2d 21 (Ill. App. 1978). 
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This follows the Basch court’s reference to ‘mere expecta- 
tions’** and would seem to suggest a misunderstanding of the 
standard as set out in the earlier cases cited, which in effect begs 
the question. In neither case would adoption of the reasonable 
expectation test necessarily have resulted in a judgment against the 
institution involved and it seems unfortunate that the use of this 
standard has been undermined.” 

Both the Basch and Eisele opinions state that the parties agree 
that the relationship between a school and its students is contractual 
in nature and that the relevant terms of the contract are to be found 
in the school catalogue or bulletin. Swanson v. Wesley College,” 
also states that terms of the educational contract may be found in 
the bulletin. These courts do not use the reasonable expectation 
standard to define the entire relationship, or the over-all obligations 
of the parties, but rather how the “terms” of the “contract” were to 
be reasonably construed. Thus the courts could hold that the stu- 
dents could not expect the bulletin language to mean that the 
schools were binding themselves to any particular amount of future 
tuition increases. Basch found the ‘“‘terms” too vague to create an 
obligation.” 

It would appear that the reverse approach is preferable, that 
the university is bound by the reasonable expectations of the 
students, of which the bulletin is some evidence, but that the 
bulletin itself does not contain the totality of the contract. This 
conclusion is in line with reality. Academic custom, usage, and 
tradition all play a part in the development of the mutual expecta- 
tions of students and universities and the best legal theories take 
such considerations into account. The Supreme Court referred to 
“usages of the past” in Perry v. Sindermann,” and only recently in 
NLRB v. Yeshiva” referred to the historical evolution of faculty 
governance in ruling that faculty at “mature” private universities 
are managerial employees who may not organize to bargain. Thus 
the bulletins, faculty counseling, registration cards and all the rest, 
should be some evidence, but not the total definition of the students’ 
reasonable expectations within their contractual relationship with 
the university. 





““ Basch v. George Washington Univ., 370 A.2d 1364 (D.C. App. 1977). 

*° See also King v. American Academy of Dramatic Arts, 102 Misc. 2d 1111, 425 N.Y.S.2d 
505 (Civ. Ct. N.Y. 1980); Drucker v. New York Univ. 57 Misc. 2d 937, 293 N.Y.S.2d 923 (Civ. Ct. 
N.Y. 1968), rev'd, 300 N.Y.S.2d 749, 59 Misc. 2d 789 (App. Term 1969). 

” 402 A.2d 401, 403 (1979). See also Note, Private Government on the Campus-Judicial 
Review of University Expulsions. supra note 5, at 1369-70. 

*' See Abrams v. Illinois Podiatric Medicine, 77 Ill. App. 3d 471, 395 N.E.2d 1061 (1979) 
(a statement in a private college bulletin that it is desirable that a student be informed of his 
progress does not create a binding obligation.) 

* 408 U.S. 593 (1972). 

* 444 U.S. 672 (1980). 





162 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 2 


3. OTHER SOURCES 


A number of courts have recognized that a single document 
does not encompass the totality of the definition of the university’s 
obligation and have attempted to list other sources which help to 
define that duty. The federal district court in Ross v. Pennsylvania 
State University,” referred to the University Bulletin, the Manual 
for Graduate Students, the ‘Procedures for Graduate Students & 
Faculty Resolution of Graduate Student Problems,” The Constitu- 
tion and By-Laws and Standing Rules of the Faculty Senate, and 
“Policies and Rules for Students, 1975-76.” In Lowenthal” the court 
listed the business school catalogue, the guidelines for doctoral 
study, oral representations by the faculty as partial indicators of 
the parties’ respective obligations, noting that the content of “the 
contract” is derived from the written and oral representations made 
by each party and from other somewhat amorphous implied terms. 
And, Healy v. Larsson,” found guidance counselling created an 
obligation to award a degree. The court in Olsson v. Board of Higher 
Education,” found that a professor’s representations as to exami- 
nation criteria created contractual terms, while the court in Pride v. 
Howard University,” found the usual disciplinary practices at the 
time of a student’s admission to be incorporated into the contract. 

Thus while courts have found it unreasonable, or mere personal 
expectation for students to expect medical school tuition to remain 
stable in the face of a major loss of institution funding,” and that 
students cannot reasonably expect to be made wise,’ they can 
reasonably expect that the course or program they begin will not be 
cancelled,’ that they will be allowed some degree of fair procedure 
before being dismissed for disciplinary or academic reasons” and 





445 F. Supp. 147, 150 (M.D. Pa. 1978). 

® See note 14, supra. 

* 67 Misc. 2d 374, 323 N.Y.S.2d 625 (Sup. Ct. 1971). Oral representations were made to 
the student during “consultation with dean, director of admissions, acting president, a 
guidance counselor and chairman of a department of the community college.” 

* 66 App. Div. 2d 196, 412 N.Y.S.2d 615 (1979); rev'd, 49 N.Y.2d 408, 426 N.Y.S.2d 248, 
402 N.E.2d 1150 (1980), see note 101, infra. 

*’ 384 A.2d 31 (D.C. 1978). 

” Basch v. George Washington Univ., 370 A.2d 1364 (D.C. 1977); Eisele v. Ayers, 63 III. 
App. 3d 1039, 381 N.E.2d 21 (1978). 

'™ Trustees of Columbia Univ. v. Jacobsen, 53 N.J. Super. 574, 148 A.2d 63 (1959). 

'"! See Zumbrun v. University of S. Cal., 25 Cal. App. 3d 1, 101 Cal. Rptr. 499 (1972); 
Peretti v. Montana, 464 F. Supp. 784 (D. Mont. 1979); Behrend v. State, 55 Ohio App. 2d 135, 
379 N.E.2d 617 (1977); Lowenthal v. Vanderbilt, No. A-8525; Eden v. Board of Trustees of the 
State Univ. of New York, 49 App. Div. 2d 277, 374 N.Y.S.2d 686 (1975); Eden v. State, 103 
Misc. 2d 461, 426 N.Y.S.2d 197 (1980); Wilcox v. Public Serv. Mut. Ins. Co., 149 Ga. App. 786, 
256 S.E.2d 129 (1979). 


' Ross v. Pennsylvania State Univ., 445 F. Supp. 147 (M.D. Pa. 1978); Tedeschi v. 
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that they will be treated fairly and that they can rely on information 
given them.’ 

Interestingly the courts have held that changes in curricular 
requirements after a student has begun a degree program can be 
reasonably expected™ even though this conclusion probably goes 


against actual academic custom and usage,” as the court observed 
in Peretti: 


Only that which is reasonable may be implied. Certainly in the period of time 
between a student’s matriculation and graduation, an educational institution, 
which is a living, changing thing, may not reasonably be expected to remain 
static, and conversely, change may reasonably be expected. Hence, each 
statement in a publication of what now is true does not necessarily become a 
term in the contract between the school and the student.'” 


The standard of reasonable expectations should not be confused 
with the constitutional standard of “reasonableness” which has 
been used in some student cases. ‘““Reasonableness” might conceiv- 
ably be used to define the educational contract as an application of 
public policy, but “reasonable expectations” is the correct contract 
theory, placing the determination of governing values more in the 
control of the parties than in the court, especially since the proof of 
reasonable expectations lies in college documents, and customs and 
usages known to both parties. 


4. ARBITRARY OR CAPRICIOUS ACTION 


It may be said that the furthest extent of the reasonable expec- 
tation of the parties is defined by the obligation that neither party, 
particularly the institution which holds the major portion of power, 
take arbitrary or capricious action. This standard which is essen- 
tially an administrative law standard has been applied in many 





Wagner College, 93 Misc. 2d 510, 402 N.Y.S.2d 967 (1978), aff'd, 70 App. Div. 2d 934, 417 
N.Y.S.2d 521 (1979); Ryan v. Hofstra Univ., 324 N.Y.S.2d 964 (1971) supplemented, 68 Misc. 2d 
890, 328 N.Y.S.2d 339 (1972). 

' Healy v. Larsson, 67, Misc. 2d 374, 323 N.Y.S.2d 625 (Sup. Ct. 1971), aff'd, 42 A.D.2d 
1051, 348 N.Y.S.2d 971 (1973), 35 N.Y.2d 653, 318 N.E.2d 608 (1974). But see Olsson, 49 N.Y.2d 
408, 426 N.Y.S.2d 248, 402 N.E.2d 1150 (1980) (“representation” or “information given” merely 
professor's “unfortunate slip-of-the-tongue” not binding on college) 49 N.Y.2d at 413, 426 
N.Y.S.2d at 250, 318 N.E.2d at 1152. 

4 Mahavongsan. v. Hall, 401 F. Supp. 381 (N.D. Ga. 1975); rev'd, 529 F.2d 448 (5th Cir. 
1976). See also Peretti v. Montana, 464 F. Supp. 784 (D. Mont. 1979). 

' See the graduate dean’s testimony in Lowenthal v. Vanderbilt, supra note 14. This 
is another of those academic rules which “everyone knows,” but which are hard to find in 
print. 

'°6 Peretti v. Montana, 464 F. Supp. 784, 787 (D. Mont. 1979). 
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quasi-contract analyses in higher education to grant maximum 
flexibility to the institution and to protect academic autonomy.’ 
The student’s standard of conduct is defined by university rules 
and regulations. The university’s conduct is judged by the arbitrary 
and capricious standard which even allows for occasional review 
of a grievous error in basic academic decision-making. For example, 
in a case in which a student alleged that a professor had announced 
the grade he would receive in the course before he had even 
registered for it, it would seem that even in the academic area the 
arbitrary and capricious standard had been violated. 

However, the standard of what is permissibly reasonable con- 
duct and that which was impermissibly arbitrary and capricious 
can be tailored to fit the nature of the institution. Thus, the standard 
for arbitrary action in the academic-administrative areas appears to 
be substantially less flexible than in the purely academic area. And 
it is to be supposed that the development of student rights in some 
form of due process before dismissal for social infractions could 
require an even more formalized standard of reasonable, non-arbi- 
trary, expectations, amounting to common law due process. 

The application of the implied contract theory can also avoid 
one of the major criticisms of the contract theory which has been 
that the written evidence of the contract should be treated as a 
“contract of adhesion” since the university contains the strong 
balance of power in the relationship. It is not necessary to use the 
rather inappropriate contract of adhesion theory (few courts seem 
willing to compare universities to used car lots) to recognize the 
unequal balance of power in the university and to adjust the scale 
of reasonable expectations. According to testimony of the dean of 
Washington University’s graduate school of business, the student- 
university relationship is ‘fundamentally a major power imbalance: 
... the university and the faculty have an enormous power. .. [it is] 
one of the most imbalanced situations” left in society." The court 
in Lowenthal, operating under an implied contract theory, used the 
dean’s statement to help define the nature of the university’s obli- 
gations, reaching a result which could be compared to an adhesion 
theory, but which is much more suited to the academic situation. 
The court said: 


This power in the hands of a university places an enormous responsibility 
and corresponding duty on it to exercise the power fairly, consistently, and 
without arbitrariness and prejudice. Once it has made the promise to do so, 
the university has a duty to provide a high quality of academic training leading 
to an academically respectable doctoral degree which may be earned by the 





'*” See Board of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 91-92 (1978) (where 
the Supreme Court refers to this standard in dicta.). 
'* Lowenthal v. Vanderbilt Univ., supra note 14, at 15-16. 
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satisfaction of reasonable and consistent standards and procedures. The 
university must provide the resources necessary to accomplish this end. This 
was Vanderbilt’s contractual obligation to the doctoral students at the GSM.’ 


B. PROVING THE CONTRACT TO EDUCATE 


Despite the public policy overtones of the use of implied con- 
tract theory, the judiciary is obviously not completely unrestrained 
in its fashioning of the educational contract, nor does it want to be. 
Even if the educational contract is more of a social policy contract 
than a meeting of the minds of parties, consistent fair approaches 
can be found which lend some stability to the evolving law. The 
three factors mentioned by Justice Holmes have been and are 
extremely relevant and appropriate to the development of the 
educational contract: a) community practice, b) policy considera- 
tions and c) judicial attitudes. 


1. COMMUNITY PRACTICE 


Reliance on community custom and practice seems pecularily ap- 
propiate to the academic community which has managed to trans- 
mit and keep intact its unique characteristics over centuries. The 
Supreme Court recognized the validity of ‘campus common law” 
in Perry v. Sindermann,'”® although some subsequent attempts to 
rely on it have been unsuccessful in the employment area. The 
question which needs attention and which has barely been ad- 
dressed is the method of determining a legitimate campus custom 
or practice the existence of which is clearly established and the 
application of which is thus within the reasonable expectation of 
the parties. In developing this campus common law the courts can 
borrow from methods of proof in commercial cases which recognize 
the binding force of a provable commercial custom. One method, 
the use of expert witnesses was apparently employed in Lowenthal, 
which considered university responsibility for the disintegration of 
a graduate program. There, the officials of Vanderbilt testified as to 
their own practices, but the students also presented a dean of 
another private university to testify on academic procedures.’ 
Here, as the court in Ross v. Pennsylvania University rightly noted, 
custom and usage may be proved by use of number of university 
sources’ including the “common knowledge” transmitted orally 
by graduate students. The body of campus common law or academic 
custom and usage relieves courts from the burden of judicial legis- 





ed (1 | 

" 408 U.S. 593 (1972). 

" Lowenthal v. Vanderbilt Univ., supra note 14, at 15n. 4. 
"2 445 F. Supp. 147 (M.D. Pa. 1978). 
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lation because, by and large, the rules are already in place and do 
not need to be created by the judiciary. 


2. POLICY CONSIDERATIONS 


The identification of policy issues applicable to the student 
university relationship have begun to emerge in existing cases, 
whether so labeled or not. Here, the contract theory allows a court 
to recognize and evaluate the societal interest in the right of a 
student to continue his education as a policy consideration without 
having to decide whether the student’s interest is a fundamental 
right or a liberty or property interest under the Constitution.'’’ More 
importantly, this mode of analysis allows the courts to directly 
apply public policy, and to recognize that student university rela- 
tionships have ceased to be the private affairs of the university, but 
have become a responsibility to society.'“ 

At the same time the court can continue its recognition of the 
public policy interest in academic freedom expressed in Sweezy v. 
New Hampshire and other “red menace” cases'”” without deciding 
that academic freedom is a constitutionally protected right as an 
emanation or other evanescence from the Bill of Rights.’’® Further, 
while Finkin argues that in the area of faculty employment judicial 
attitudes of defense toward higher education has interferred to 


relieve institutions of obilgations made under academic custom and 
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usage, ' there is some small growing area of student cases, in 
academic-administrative areas which indicates that the courts are 
beginning to be willing to look not at romanticized myths concern- 


ing academic life but at the realities of university custom and 
usage.'"® 





"3 But see Ross v. Pennsylvania State Univ., 445 F. Supp. 147 and Peretti v. Montana, 
464 F. Supp. 784 (D. Mont. 1979) where the student's implied contract became a property 
interest; contra, Ryan v. Hofstra Univ., 67 Misc. 2d 651, 324 N.Y.S.2d 964 (Sup. Ct. 1971), 
supplemented, 68 Misc. 2d 890, 328 N.Y.S.2d 337 (Sup. Ct. 1972). Whether students have a 
property right in their continued education has been widely argued. See Note, Common Law 
Rights for Private University Students, supra note 5, at 127-29. Generally, the courts have not 
found a property interest per se; the Ross-Peretti analysis based on the student's implied 
contract right is a new direction. 

''* Note, Legal Relationship Between the Student and the Private College or University, 
supra note 63, at 245. See generally Chayes, The Role of the Judge in Public Law Litigation, 
89 Harv. L. REv. 1281 (1976). 

' 354 U.S. 234 (1997). “The essentiality of freedom in the community of American 
universities is almost self evident.” Keyishian v. Board of Regents, 385 U.S. 589 (1967); 
Slowchower v. Board of Higher Educ., 350 U.S. 551 (1956); Wieman v. Updegraff, 344 U.S. 
183 (1952). 

"'® See Griswold v. Connecticut, 381 U.S. 479, 482-83 (1965), where Justice Douglas 
described academic freedom as one of the “penumbra” rights emanating from the Bill of 
Rights. 

''’ Finkin, supra note 80, at 1158-59. 

'’ Peretti v. State of Montana, 464 F. Supp. 784 (D. Mont. 1979); Lowenthal v. Vanderbilt 
Univ., supra note 14; Behrend v. State, 55 Ohio App. 2d 135, 379 N.E.2d 617 (1977); Bartlett v. 
Pantzer, 158 Mont. 126, 489 P.2d 375 (1971). 
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3. JUDICIAL ATTITUDES 


That judicial attitudes can have serious impact on a given series 
of cases seems well-established, and the judicial attitude which 
favors univeristy interests in the name of academic abstention has 
been noted by commentators on student cases and also with regard 
to other classes of cases.'’? Whether academic abstention reflects 
the social policy of protecting academic freedom or whether it is 
essentially a judicial attitude, the fact remains that for a number of 
years almost all cases brought against the university by students 
were unsuccessful.’” As Finkin notes in another context, judges 
have tended to substitute their own views for an assessment of 
actual customs and usages on campus,”™' and have succumbed to 
the view that the survival of the institution is paramount, and this 
takes precedence over every other value. 

In Basch v. George Washington University’ for example, the 
court goes through a contract analysis which is difficult to believe, 
but states that the reason for the decision is the financial survival 
of the institution.’ In case, after the failure of outside funding 
sources, the medical school announced a tuition increase of $1,800 
and an increase of as much as an additional $7,000 for the following 
year, despite the fact that the medical school bulletin contained 
written statements that future tuition increases were estimated at 
$200 a year. While it is true that the precise figures were followed 


by language of disclaimer, it seems unlikely that the reasonable 
expectations of the students included a tuition increase of nearly 
$9,000 a year within a two year period. However, the court did not 
use the standard of reasonable expectation, but rather, accepting 





" See H. EDWARDS & V. NorDIn, supra note 35, at 14-17. 

'° Beany noted in 1968, “Whatever the legal formula relied on by the courts, the result 
has been, with a few exceptions, to uphold institutional authority and to regard the power to 
discipline the student, including the drastic act of expulsion, as largely beyond judicial 
control.” Beaney, Students, Higher Education, and the Law, 45 DEN. L.J. 511, 515 (1968). 

"! Discussing Greene v. Howard Univ., 271 F. Supp. 609 (D.D.C. 1967), vacated as moot, 
412 F.2d 1128 (D.C. Cir. 1969) he states, “As the discussion suggests, Judge Holtzoff's fear of 
judicial tendentiousness may be justified, not because the courts would impose obligations 
on institutions on no basis but their own sense of rightness, but because they would free 
institutions of obligations they have assumed out of that self same sense.” Finkin, supra note 
81, at 1157-58. 

122 370 A.2d 1364 (D.C. 1977). The reasoning of the District of Columbia Court of 
Appeals “per curiam” opinion was followed in a similar case against Northwestern Univer- 
sity, Eisele v. Ayers, 21 II]. 86, 381 N.E.2d 21 (1978). It can only be speculated that the court 
felt that the future incomes of the medical school were an adequate collateral for current 
loans. Otherwise these decisions seem terribly harsh on students who were halfway through 
a program and could not transfer elsewhere because of the competition for places. Surely 
some testimony on whether medical students were actually aware that such a possibility 
existed would have been relevant. 

"3 As Lunsford asserts, there is a strong tendency in academe to always value the 
institution over the individual, and this attitude seems to have been reflected in the Basch 
court's concern that a decision for the students would result in the collapse of the school. See 
Lunsford, Who are Members of the University Community?, 45 DEN. L.J. 545, 553 (1963). 
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the agreement of the parties that the relations involved were con- 
tractual, used rather strict rules of contract construction to decide 
that the bulletin language was not precise enough to bind the 
medical school and that therefore the students had no recovery or 
remedy at all. 

The judicial attitude which states its diffidence in deciding 
academic matters is in strong contrast to the judicial attitude which 
weighs complex fact situations in medical malpractice, anti-trust, 
patent or tax cases. While Justice Frankfurter’s assertions about the 
necessity of the free university to the free society remain valid, an 
impartial definition of obligations undertaken by the institution 
itself would not seem to constitute undue governmental influence 
on teaching or research. Further, since legislators who fund univer- 
sities seem to have no compunction in interferring with their insti- 
tutions in the name of accountability, judicial deference which 
refuses to recognize even the clearly established obligations of the 
university seems pointless. 

The point is not for the judiciary to enforce their ideas of what 
ought to be campus rules and relationships, but to use the effective 
procedures of the legal system to aid the academic community to 
clarify and apply its own rules. This is in the best tradition of an 
impartial and non-legislative judiciary and is a role which courts 
and judges are well equipped to fill. It does not require the intrusion 
of government or judicial conclusions into the decision making 
process on campus; it simply uses the technical expertise of the 
judiciary to help the university govern itself. 

As William Beaney has pointed out, over the years there have 
been relatively few cases brought by students against universities; 
most cases seem to concur in society’s assumptions about internal 
self-governance of the university.’** Our most recent decades have 
somewhat changed that picture, but not to any great degree. Nev- 
ertheless, the change from a relatively small community of scholars 
to Clark Kerr’s multi-versity, the resultant increase in Edgar Cahn’s 
“official perspective’! on campus, and above all the increasing age 
and maturity of today’s students with their own demand for edu- 
cational accountability add up to a need for a closer look at the 
direction of court cases, and more attention to the orderly devel- 
opment of useful legal theory in this area. If any of these cases are 
ever allowed to go up on appeal, the major function of court and 
counsel should be to structure the establishment and proof of a 
national academic common law based not on public policy that 





'* Beaney, supra note 120, at 511. 
"© Cahn, Law in the Consumer Perspective, 112 U. Pa. L. REv. 1, 4 (1963), cited in 
Lunsford, supra note 123, at 553. Cahn’s perspective means that university officials would 


also put the needs of their system first, even if they conflicted with the institutional ideals of 
free thought and criticism. 
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would be judicial intrusion but existing assumptions which are 
within the common consciousness. This is not interferring with the 
academic process or intellectual freedom, it is just helping to bring 
out clearly what is already there. 


C. APPLYING THE CONTRACT TO EDUCATE 


1. SOCIAL CONDUCT 


As noted above, early applications of the contract theory were 
primarily justifications of the institution’s unilateral power to expel 
a student for disciplinary reasons, that is, for any reason deemed 
adequate by the university. This action was buttressed by the 
assertion that the student had promised but failed to abide by 
“contract terms” embodied in a catologue, bulletin, registration card 
or similar document which gave the college a broad discretionary 
grant of disciplinary and academic power. The courts tended to 
support these assertions of power no matter how vague or badly 
worded.’ The proper contractual response to an assertion of 
breach by the student ought probably have been an assertion of 
unconscionability, or that a contract of adhesion existed. This 
response is based on the fact that the parties did not in fact negotiate 
a contract, but rather, the university presented terms which the 
student could accept in toto or reject by going elsewhere. A contract 
may be called unconscionable when the more powerful party im- 
poses onerous terms of the weaker party as a condition of the 
contract. In fact, one court did find such a theory valid, in Anthony 
v. Syracuse University in which the court stated: 


It is not the function of courts to make contracts for parties, or to relieve them 
from the effects of bad bargains. But where the simplicity and credulity of 
people are taken advantage of by the shrewdness, overreaching, and misre- 
presentation of those with whom they are dealing, and they are thereby 
induced to do unwittingly something the effect of which they do not intend, 
forsee, or comprehend, and which if permitted to culminate, would be shocking 
to equity and good conscience, a court of equity may with propriety impose.'*’ 


However this decision was reversed on appeal by an appellate court 
which found that the student had breached the promise on her 
registration card to comport herself as a “typical Syracuse girl.” 

In the purely social area, despite some cases which imply a 
concept of common law due process into the educational contract, 





"6 Dehaan v. Brandeis Univ., 150 F. Supp. 626 (D. Mass. 1957); Stetson Univ. v. Hunt, 
88 Fla. 510, 102 So. 637 (1924); Carr v. St. John’s Univ., 17 App. Div. 2d 632, 231 N.Y.S.2d 410, 
aff’d, 12 N.Y.2d 802, 187 N.E.2d 18 (1962); Anthony v. Syracuse Univ., 224 App. Div. 487, 231 
N.Y.S. 435; Barker v. Bryn Mawr Univ., 278 Pa. 121, 122 A. 220 (1923). 

"27 130 Misc. Rep. 249, 223 N.Y.S. 796, 811 (1927), quoting 6 RULING CAsE Law, CONTRACTS 
§ 44 (1915). 

128 224 App. Div. 487, 231 N.Y.S. 435 (1928). 
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the use of vague terms to enforce disciplinary expulsions was ver 
recently reaffirmed in Lexington Theological Society v. Vance,’ 
where the court refused to grant a theological degree to a homosex- 
ual who announced his status in the fall of his final year. The Court 
of Appeals of Kentucky upheld the power of the Seminary to take 
this action, based on catalogue language regarding good moral 
character despite the fact that the student was allowed to register 
and pay for the spring semester after his notification to college 
officials in September that he intended to “come out of the closet”’ 
as a homosexual.” 

These disciplinary cases illustrate the rather peculiar use of the 
vagueness doctrine in applying the contract theory. Whenever con- 
tract ‘‘terms” have been used to enforce institutional sanctions 
against the student, courts have no trouble finding that the words 
“can be easily understood by anyone who possesses the intelligence 
to gain admission to an accredited institution of higher learning.” 
But when students invoke these ‘“‘terms” against the university, as 
in the medical school tuition cases, the terms even those mentioning 
exact dollar figures, become too vague to enforce, constituting “mere 
expectance” on the part of the students in administrative (tuition) 
cases. The court of appeals, in Basch, in striving to give the “terms” 
their common meaning, states, “In arriving at that meaning, the 
court should view the language of the document as would a reason- 
able person in the position of the parties.”"’? However a better 
evaluation of the parties’ rights would have evolved from the use of 
the bulletin terms as some evidence of the reasonable expectations 
of the students, not by confining the analysis of the conflicting 
interests to a formal contract analysis of a document which was 
not a formal contract.’ 

The basic procedural contractual obligation to the student in 
the disciplinary area has been defined as a duty to act “unarbitrarily 
and in good faith on knowledge derived from the faculty’s experi- 
ence, observation and expert evaluation of her ... conduct.”’** The 
basic standard of procedural fairness in a contractual relationship 





"8 596 S.W.2d 11 (Ky. 1979). 

'° The dissent in Vance noted that the dean, president and faculty understood the 
catalog clearly to exclude homosexuals. That, plus the acceptance of another semester's 
tuition and advice on how to complete the degree and faculty recommendation for a degree 
should have stopped the seminary from denying Vance his degree. Id. at 15. This view 
follows the current New York concept of “degree by estoppel.” See Healy v. Larsson, supra 
note 103. 

'"' Esteban v. Central Mo. State College, 290 F. Supp. 622 (W.D. Mo. 1968), aff'd, 415 
F.2d 1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970). 

'® Basch v. George Washington Univ., 370 A.2d 1364, 1367 (D.C. 1977). 

"8 See also Pride v. Howard Univ., 384 A.2d 31 (D.C. 1978). 

'“ Tedeschi v. Wagner College, 93 Misc. 2d 510, 402 N.Y.S.2d 967, 970 (Sup. Ct. 1978), 
aff'd, 70 App. Div. 2d 934, 417 N.Y.S.2d 521 (1979). 
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has been held to be reasonableness.’” Most courts even when 
applying constitutional standards of due process are careful to note 
that necessary due process on college campuses is different from 
criminal due process. Probably the greatest contribution of the 
courts under an implied contract theory would be to define the 
implied aspects of fair procedures within the college community 
rather than trying to apply interpretive rules to written standards 
which may have been unknown to the student at the time the 
offense occurred. The question should be, what is a fair way to 
determine whether the generally accepted standards of the com- 
munity have been breached to an extent to justify discipline. The 
widespread adoption of student codes by both private and public 
institutions and the relative sparcity of recent disciplinary cases 
indicates that perhaps these questions are already being handled 
satisfactorily within the academic community. Most cases consid- 
ering disciplinary action by a private university contain more-or- 
less detailed review procedures which may well be academically 
adequate if not constitutionally correct. The Ross-Peritti rule that a 
student’s implied contract interest in a university education gives 


rise to a 14th amendment protection might also be more profitably 
used in this area. 


2. ACADEMIC MATTERS 


There is no doubt that under any theory the decisions which 
courts are most loath to consider are those dealing with basic 
academic evaluations. Under the contract theory, the standard of 
arbitrary or capricious action is narrowly interpreted in the univer- 
sity’s favor unless extreme circumstances prevail.'”° Even here, 
though, injustice may occur, and a New York court once refused to 
dismiss out of hand a student’s complaint that she had been unfairly 
treated during her doctoral defense.'*’ A clearer example of aca- 
demic action which can be said to constitute arbitrary action on the 





'355 Greene v. Howard Univ., 271 F. Supp. 609 (D.C. 1967), rev’d, 412 F.2d 1128 (D.C. Cir. 
1969); Swanson v. Wesley College, 402 A.2d 401 (Del. Super. 1979); Carr v. St. John’s Univ., 17 
App. Div. 2d 632, 231 N.Y.S.2d 410, aff'd, 12 N.Y.2d 802, 187 N.E.2d 18 (1962); Goldstein v. New 
York Univ., 76 App. Div. 80, 78 N.Y.S. 739 (1902); But see Ryan v. Hofstra Univ., 67 Misc. 2d 
651, 324 N.Y.S.2d 964 (1971), supplemented, 68 Misc. 2d 890, 328 N.Y.S.2d 339 (Sup. Ct. 1972). 

"6 See Connelly v. University of Vermont, 244 F. Supp. 156, 159-61 (D. Vt. 1965); 
Militana v. University of Miami, 236 So. 2d 162, 164 (Fla. Dist. Ct. App. 1970); Edde v. 
Columbia Univ., 8 Misc. 2d 795, 168 N.Y.S.2d 643, 644 (Sup. Ct. 1957). 

'57 In re Press, (Sup. Ct. Special Term, pt. 1, Oct. 27 1976). The court stated: 

Contrary to respondent's assertion, the issue tendered here is not court review of 
the determination as to petitioner's academic qualifications. The issues are whether 
respondents adhered to appropriate University rules and regulations and whether the 
oral examinations were conducted in a fair and impartial manner, or were arbitrary, 
capricious and discriminatory. 

See also Frank v. Marquette Univ., 209 Wis. 372, 245 N.W. 125 (1932). 
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university's part would be found in the case in which an instructor 
announced a student’s final grade before he had even enrolled in 
the course, but grades, once awarded, are not changed by courts. 
As noted earlier the classifications between academic and admin- 
istrative decisions may lead to different treatment by the courts; 
therefore it becomes important to determine which questions fall 
into the almost totally exempt area of academic evaluation and 
which are essentially administrative matters. For example, the 
awarding of the degree might be thought of as the quintessessence 
of the academic function a function vital to the autonomous power 
of the university. Indeed, in the earliest days the University of Paris 
fought long and unsuccessfully to divorce this power entirely from 
the administrative sanction of the church. Yet there are a number 
of current cases applying the contract theory to the degree granting 
power, some even ordered the award of a degree, and decisions 
have gone both ways. One way to analyze the results is to determine 
that the court decided to intervene depending on whether the court 
felt that the student has failed to fulfill academic or administrative 
expectations. Thus in Paulsen v. Golden Gate Law School, in which 
the court declined to order the awarding of a degree, the Supreme 
Court of California states: 


The only unacceptable conditions are those imposed for reasons extraneous 
to a student’s qualifications for a degree .... To direct that Paulsen receive a 
degree after he had demonstrated his inability to survive academically under 
the basic conditions required for other degree students would lead to a 
judicially mandated erosion of the university's academic standards.'” 


The conscious addition of additional academic requirements 
has also been ruled to be part of the institution’s academic evalua- 


tion of degree candidates.” Other cases which do mandate the 


award of a degree fall on the other side of the classification line and 
constitute “reasons extraneous to a student’s qualifications for a 
degree” as noted above in Paulsen. 

The case which has gone the furthest using the contract theory 
to establish accountability to a student for an academic decision is 
not based on an arbitrary or capricious standard though the stu- 
dent’s reasonable expectations under a contract theory do enter in. 
In Ross v. Pennsylvania State University” a graduate student was 





'* Paulsen v. Golden Gate Univ., 25 Cal. 3d 803, 810, 610 P.2d 778, 782, 159 Cal. Rptr. 
858, 862 (1979). 

'° Mahavongsanan v. Hall, 529 F.2d 448, 450 (5th Cir. 1976). 

'° 445 F. Supp. 147 (M.D. Pa. 1978). Ross is particularly unusual because courts will not 
usually interfere with the grading process. Lyons v. Salve Regina College, 565 F.2d 200 (1st 
Cir. 1977); see Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976); Keys v. Sawyer, 353 F. 
Supp. 936 (S.D. Tex. 1973); Militana v. Univ. of Miami, 236 So. 2d 162 (Fla. 1970). See also 
Paulsen v. Golden Gate Univ., 25 Cal. 3d 803, 602 P.2d 782, 159 Cal. Rptr. 858 (1979). 
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dismissed during his second semester of work on the grounds that 
he was maintaining a grade point average below that necessary to 
graduate. The court found that under state law the relationship 
between a student and university was one of implied contract, that 
this theory applied to public as well as private institutions, that the 
student’s contract gave him a property right under state law in his 
continued graduate education (but not in his graduate assistantship), 
and that therefore the Fourteenth Amendment right to due process 
applied. The court placed emphasis on the fact that the 3.0 grade- 
point average requirement was stated as a graduation requirement, 
and there was no indication to the student in any of a number of 
sources which the court considered that a student could be dis- 
missed for failure to maintain a certain average before the final 
determination for purposes of graduation. The court did not require 
full adversary proceedings,’*’ but only an opportunity for the stu- 
dent to explain his poor scholarship and to provide information 
which might indicate the potential for improvement. The court also 
noted that it was not establishing any right to any particular 
procedures, and that if a university has a policy of always termi- 
nating for failure to maintain a grade point average, no due process 
hearing would be required. The court discussed at some length 
Ross’s expectations for procedure, rejecting a literalist reading of 
student codes, and requiring a minimal procedure based essentially 
on the needs of the campus situation. This opinion seems to indicate 
an intelligent use of campus custom in defining reasonable expec- 
tations of fair procedure in an academic situation. 

Nonetheless, this case indicates the furthest reach of the con- 
tract theory as a basis of a Fourteenth Amendment property right. 
This is especially so since the final edition of the Ross decision 
came down after the Supreme Court decision in Horowitz and 
appears to be consistent with that case since Horowitz specifically 
did not claim that she had a property right in her medical education. 
In Horowitz, the Supreme Court also took note of the arbitrary and 
capricious standard without affirming or denying it. The Court did 
note, however, that if such a standard existed, Horowitz had been 
afforded sufficient procedural review within the academic process 
to avoid any allegation of arbitrary and capricious action by the 
University.'” 

The Ross use of implied contract theory only to establish the 
overall education contract in order to find a property right is of 





‘4! See generally, Note 138 supra. Board of Curators of the Univ. of Mo. v. Horowitz, 
435 U.S. 78 (1978); Greenhill v. Bailey, 519 F.2d 5 (8th Cir. 1975); see also Gaspar v. Bruton, 
513 F.2d 843 (10th Cir. 1975). 

'? 435 U.S. at 91-92. The Court also noted, “Assuming the existence of a liberty or 
property interest, respondent has been awarded at least as much due process as the 
Fourteenth Amendment requires.” Id. at 84-85. 
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course much different from an analysis which uses academic cus- 
tom and usage and campus documents to determine the details of 
the implied obligation between student and university. The Ross 
opinion while itself consonent with good academic practice could 
lead to an inappropriate application of elaborate due process re- 
quirement to academic questions.” 


3. ACADEMIC-ADMINISTRATIVE DECISIONS 


a. GRADUATION OR AWARD OF DEGREE 


Surprisingly the courts have been willing to require universities 
to award degrees to students under a contract theory. While there 
is by no means unanimity among the courts in this area, and while 
some of the fact situations seem a little unusual, still it would appear 
the courts are willing, under certain circumstances, to require an 
institution to award a degree. This seems surprising because the 
award of a degree would seem to be the ultimate academic judgment 
and the one with which the courts should be the least willing to 
interfere. Perhaps the reason is that the degree is also the ultimate 
objective for which the students undertake their side of the contract 
obligations, but it is more likely the cases concern administrative 
rather than academic judgments. 

While a court-enforced granting of a medical degree seems 
unusual, when the degree comes thirty years after the student 
successfully completed all but six weeks of his medical training, it 
becomes slightly more understandable. The student in DeMarco v. 
University Health Sciences,'“* was expelled when a mis-statement 
of fact was discovered on his application form. The grant of the 
degree thirty years later still left him with the necessity to pass 
professional examinations if he wished to practice medicine. The 
court found that DeMarco had fulfilled the conditions set forth in 
the catalogue and the school therefore owed him a degree. In Healy 
v. Larsson,” the court required a public community college to 
award a degree to a student who had fulfilled all the requirements 
according to information given to him by a college guidance coun- 
selor. The statements by the counselor formed the terms of the 





‘8 See also Andersen v. Regents of Univ. of Cal., 22 Cal. App. 3d 763, 770, 99 Cal. Rptr. 
531, 535 (1972) where the court said, ‘A contract is created with the state which, by its very 
nature, incorporates constitutional principles of due process.” See also Ryan v. Hofstra Univ., 
324 N.Y.S.2d 964 (1971), supplemented, 68 Misc. 2d 890, 328 N.Y.S.2d 339 (Sup. Ct. 1972). 

'4 40 Ill. App. 3d 474, 352 N.E.2d 356 (1976). In State ex rel. Burg v. Milwaukee Med. 
College, 128 Wis. 7, 106 N.W. 116 (1906) the court found a clear breach of contract when the 
student paid his fees and performed all other conditions and the school refused to grant him 
a diploma because he was not admitted properly. Language in the bulletin was relied on. 

'° 67 Misc. 374, 323 N.Y.S.2d 625 (Sup. Ct. 1971), aff'd, 42 App. Div. 2d 1051, 348 N.Y.S.2d 
971 (1973), aff'd, 35 N.Y.2d 653, 360 N.Y.S.2d 419 (1974). 
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contract with the student, and when he fulfilled them he was 
entitled to his degree. In Paulsen v. Golden Gate University,’ in 
the interim appellate decision a law student with failing grades was 
readmitted to a fourth year with the specific understanding that a 
degree would not be awarded. When the student sued to get his 
degree upon the successful completion of the fourth year, a Califor- 
nia Court of Appeals upheld him on contract theory. The court 
found that the school could have excluded him entirely, but that it 
was arbitrary and capricious to limit him to a certificate of atten- 
dance when that condition was not imposed on several other 
students admitted for a fourth year of study, even though the school 
attempted to distinguish between Paulsen and the other students 
on the grounds of academic evaluations. The decision is not entirely 
clear, but it would seem that the court held that to admit a student 
for the purpose of taking courses while at the same time telling him 
that he can never obtain a degree is so arbitrary as to be an 
unenforceable condition of the basic contract between school and 
student. But the Supreme Court of California reversed this decision, 
defining the case as one of academic evaluation. And, in Lexington 
Theological Seminary v. Vance’’ the seminary was allowed to 
refuse Vance a degree because of his homosexuality, notwithstand- 
ing that they had allowed him to continue as a student after he 
openly proclaimed his sexual preference. 


b. Admissions 


In the admissions area, in addition to the Steinberg finding that 
under certain circumstances a college may contract to consider 
applicants on the criteria set out in its catalogue,’*”’ courts have 
been willing to rule that student reliance on acceptance into a 
program creates some obligation on the college to hold the student 
harmless if the program does not go forward. The only major case 
which actually requires admission of a student over the school’s 
objection is Bartlett v. Pantzer,'“ and that was a mandamus action 
against a public university, so that while the Supreme Court of 
Montana uses the “arbitrary and capricious” standard in making its 
decision, its does not add anything else to the contract theory. 

A related but distinct type of case concerns the rights of 
students who have been admitted but not enrolled. In Eden v. 
SUNY™ students were accepted for a new program in podiatric 
medicine when the state Division of the Budget told SUNY that the 
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25 Cal. 3d 803, 602 P.2d 778, 159 Cal. Rptr. 858 (1979). 
'*" 596 S.W.2d 11 (Ky. 1979) 147.1 See note supra. 

‘1 See note 44 supra. 

‘8 158 Mont. 126, 489 P.2d 375 (1971). 

'? 49 App. Div. 2d 277, 374 N.Y.S.2d 686 (1975). 
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opening of the school would have to be deferred. Since the students 
had actually been, admitted and had foregone opportunities to 
register elsewhere, the court used the contract theory to require 
SUNY to open the program as originally planned, ruling that the 
students had a valid enforceable contract which the state had the 
funds to carry out. Thus, the real interests of student and university 
are not always at odds in these cases, as the Peretti case also seems 
.o indicate. 


c. Change in Course Requirements and Course Cancellation 


Although the cases in this area have all gone in favor of the 
university, with the possible exception of Zumbrun v. University of 
Southern California,’” there is some language in the cases which 
indicates that there is a contractual obligation to students to com- 
plete courses offered or to retain requirements in the form originally 
stated. However, the most significant case, Mahavogsanan v. 
Hall,’”' clearly allowed the university flexibility in order to “exercise 
its educational responsibility.” The courts have not held universities 
to a commercial standard in adhering to written course or program 
descriptions, but have rather used the reasonableness approach 
which allows some flexibility based on academic circumstances. 


d. Tuition 


Again, courts have been willing to classify denial of tuition 
refunds as an administrative matter within the courts’ competence 
to review, using an arbitrary or capricious standard.'” 

Some commentators have criticized the failure of the courts to 
incorporate the doctrine of unconscionability and contract of adhe- 
sion into the application of the contract theory to the student 
university relationship. One or two decisions based on these theo- 
ries have emerged. In Albert Merrill School v. Godoy,’” a civil court 
in New York City used the Uniform Commercial Code and the New 
York City Consumer Protection Law Regulations to order a partial 
refund of money to a Spanish-speaking student in a data processing 
course where the school implied that the student had the ability 
and aptitude to finish the course when in fact he did not. In K. D. v. 
Educational Testing Service,’™ the New York Supreme Court found 





‘© 25 Cal. App. 3d 1, 101 Cal. Rptr. 499 (1972). 

‘8! 529 F.2d 448 (5th Cir. 1976). 

' King v. American Academy of Dramatic Arts, 102 Misc. 2d 1111, 425 N.Y.S. 505 (Civ. 
Ct. 1980); Drucker v. New York Univ., 57 Misc. 2d 937, 293 N.Y.S.2d 923 (Civ. Ct. N.Y. 1968), 
rev'd, 59 Misc. 2d 789, 300 N.Y.S.2d 749 (Sup. Ct. 1969). 

'3 78 Misc. 2d 647, 357 N.Y.S.2d 378 (Civ. Ct. N.Y. 1974). 

'* 87 Misc. 2d 657, 386 N.Y.S.2d 747 (Sup. Ct. 1976). Unsuccessful allegations of adhesion 








1980-82 THE CONTRACT TO EDUCATE 177 


that a contract of adhesion did exist. It nevertheless held for the 
testing service on the ground that the challenged “terms” of the 
contract were fair and reasonable. 


e. Failure of Program 


A number of courts have found that universities are financially 
responsible to students unable to complete a program if the univer- 
sity cancels the program when it had the discretion to keep it open. 
Eden v. Suny,’” is related to this concept because the court found 
that the allegations of fiscal impossibility by the state budget offices 
were not true. Hence the failure to open the program as announced 
constituted arbitrary and capricious action for which the university 
was liable in damages. In Behrend v. State,’ the Ohio Court of 
Appeals found that the university made the conscious decision not 
to pursue accreditation of its School of Architecture when it could 
have made other decisions. The court also found that, based on 
statements to students by faculty and administrators, the students 
had an implied contract to be provided with an accredited program. 
While the trustees had academic discretion to make any decision, 
the breach of promises to the students resulted in the award of 
monetary damages. 

In Peretti v. Montana,” a technical college cancelled a six unit 
course in aviation technology when some students were part way 
through the program. A legislation appropriations cut necessitated 
the cancellation. The court held the State of Montana liable in 
damages to the students for breach of the implied contractual 
obligation to give the students an opportunity to complete the 
program once begun. In Eden, Behrends, and Peretti, the courts 
specifically refused to find that financial exigencies justified a 
violation of the basic obligation to provide students an opportunity 
to complete an academic program once they were enrolled. Some 
contrast appears between these holdings and the numerous faculty 
cases in which financial exigency is deemed to defeat tenure rights 
without the universities demonstrating a total lack of financial 
alternatives. Courts also have awarded damages to a student in a 
proprietary school which closed before the student completed her 
program.’” 





or unconscionability were made in Cornell Univ. v. Dickerson, 100 Misc. 2d 198, 418 N.Y.S.2d 
977 (App. Div. 1979), and Eisele v. Ayers, 63 Ill. App. 3d 1039, 381 N.E.2d 21 (1978). 

'° 49 App. Div. 2d 277, 374 N.Y.S.2d 686 (1975). 

655 Ohio App. 2d 135, 379 N.E.2d 617 (1977). 

'’ 464 F. Supp. 784 (D. Mont. 1979). 

8 Wilcox v. Public Serv. Mutual Ins. Co., 256 S.E.2d 129 (1979). (When proprietary 
school closed its doors permanently prior to completion of student's course of study, student 
was entitled to refund from bonding company.) 
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The courts awarded damages to students for failure of an 
academic program in Lowenthal.” In that case the course did not 
fail for financial reasons, but because of the lack of academic 
cohesion among the faculty members of the Graduate School of 
Management. The Lowenthal case is interesting for a number of 
reasons. The court “finds a contract” but says that the relationship 
is only in the nature of a contract. The court also adheres to the 
doctrine of academic abstention, but finds that it does not apply in 
cases in which a breach of basic contractual obligation is alleged; 
whether the basic contractual obligation is breached is a financial 
and administrative question, not an academic question. The court 
finds that the university had a “duty to provide a high quality of 
academic training leading to an academically respectable doctoral 
degree which may be earned by the satisfaction of reasonable and 
consistent standard and procedure. The university must provide the 
resources necessary to accomplish this end.”’® Deciding whether 
this duty had been fulfilled required the court to analyze, in some 
detail, the operation of the department in question. Interestingly, 
the court also held the university administration responsible for 
failing to rescue the program once it was known to be in trouble. 
While the court in Lowenthal clearly mentions the failure of the 
university to allocate sufficient resources to the program as one of 
the courses of action constituting a breach of the contract obligation, 
the university’s contractual duties are not limited to the financial 
area. 

This idea of a failure to provide the opportunity to complete 
proffered programs would seem to be one of the clearest emerging 
concepts of a breach of the university’s obligations. Failure to 
provide students the opportunity to complete a program violates the 
essential agreement between student and institution and can result 
in liability for monetary damages to the student. 


SUMMARY AND CONCLUSIONS 


The basic question is whether the use of contract law is the 
best approach. If we accept the legal orientation of our society and 
accept that the courts, as mediators and definers, are suited to 
sorting out these problems of conflicting rights, the issue becomes 
how to academically define the legal standards which will be 
applied. Even though a number of other theories have been offered, 
the courts have made increasing use of contract theory in cases 
against both public and private universities, particularly in the 
“consumer” area. It is not likely that other theories will replace the 





'* Lowenthal v. Vanderbilt Univ., supra note 14. 
160 
Id. 
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contract approach. The courts, however, have not been as unified 
or consistent in their application of the contract approach as they 
might be. There is room for definition and development, and higher 
education should analyze the problems involved and provide the 
research which will support this development. 

It is the position of this article that, unless institutions want to 
go to the expense of developing extensive internal “administrative” 
courts, the existing judicial system provides a useful and legitimate 
forum to work out problems of extreme conflict between students 
and institutions. These cases should be approached not just with 
the idea of winning the particular case at hand, but with the idea of 
developing a workable jurisprudence of higher education. 

The dominant concept which is appearing in court decisions is 
that the relationship between student and university is not a com- 
mercially binding contract, but an implied or quasi-contractual 
relation which arises by operation of the law and which is conse- 
quently more flexible in its definition. Generally, the courts will 
look to the parties’ reasonable expectations of which provisions of 
college bulletins as well as academic tradition are some evidence. It 
would also appear that the courts will continue to adhere to the 
doctrine of academic abstention or judicial non-intervention to 
avoid interfering in the academic decision making process, partic- 
ularly with respect to grades and promotions, unless they find 
arbitrary and capricious action. At least one court, however, has 
used the contract theory to avoid the doctrine of academic absten- 
tion. 

The educational contract theory has several advantages, not 
adequately considered, for all the parties. First, this theory allows 
the university the maximum control of the relationship on a contin- 
uing basis. Unlike the institutional role in the constitutional analysis 
of student rights, the university has the right and capacity to modify 
the “terms” of its own particular contract. Written notice, new 
student or faculty rules, or other conscious methods can effect a 
modification while still allowing the development of some legitimate 
accountability to students. Second, the educational contract theory 
allows some development of student rights, without sacrificing the 
autonomy of the university to make core evaluative academic de- 
cisions. Third, contract theory employs legal concepts with which 
all courts are familiar and embodies a growing number of prece- 
dents. Fourth, the theory is of ancient origin but also reflects the 
contemporary consumer concern for mutuality of obligation. Fifth, 
the theory provides a theoretical framework which can be devel- 
oped and which applied in a manner consistent with the usages of 
university life and which draws on academic as well as legal 
precedent to define the mutual obligations of the parties. Finally, 
adoption of the contract theory allows a uniform development of 
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the law by the courts for both private and public universities, in 
turn allowing a more realistic and consistent development of aca- 
demic law without offending the basic concerns of the doctrine of 
academic abstention. 

A study of contract law and student contract cases indicates 
that the use of implied or quasi-contract theory may be one way in 
which to develop a theoretical framework for solving disputes 
between students and universities. In several cases in this area, 
however, the courts have held that the parties agree that the basic 
relation between student and university is contractual and the terms 
of the contract are to be found in the college bulletin. It does not 
seem wise to stipulate that the bulletins or catalogues constitute 
“terms” of a contract when other more useful and meaningful 
alternatives exist. The standard of ‘‘reasonable expectations of the 
parties” allows bulletins and catalogues to be used as some evidence 
of the nature of the obligation by the university without restricting 
the institution to language often written without considering their 
“contract” implications. It is also more realistic to look at a catalogue 
as a partial description of the university’s promise while recognizing 
that the totality of that promise is embodied in custom and usage as 
well as other written and oral communications. Courts seem well 
able to recognize the pitfalls of applying a strict commercial contract 
model to the university setting nonetheless, a rejection of the com- 
mercial model does not mean that the implied contract approach 
cannot be extremely useful to both students and institutions in 
developing a consistent and well understood jurisprudence which 
will reduce the number of disputes actually reaching trial. 

This approach means that both the parties and the courts must 
pay more attention to the development of a meaningful, realistic 
description of the mutual obligations of universities and students. 
One of the few courts which has wrestled strongly with the problem 
is the Chancery Court of Davidson County, Tennessee. In the 
Vanderbilt’ case the court, while recognizing the uniqueness of 
the relationship described by the Tenth Circuit in Slaughter v. 
B.Y.U.,"” noted that the student-university relationship is funda- 
mentally a major power imbalance, one of the most imbalanced 
situations left in society. It added, “[t]his power in the hands of a 
university places an enormous responsibility and corresponding 
duty on it to exercise the power fairly, consistently, and without 
arbitrariness and prejudice .... Vanderbilt received something of a 
value from these plaintiffs and gave little or nothing in return... 
[s]hould this court ignore the obvious failure of Vanderbilt to live 





'*! See note 14, supra. See also Basch v. George Washington Univ., 370 A.2d 1364 (1977); 
Swanson v. Wesley College, 400 A.2d 401 (Del. 1979); Eisele v. Ayers, 381 N.E.2d 21 (1978). 
'® 514 F.2d 623 (10th Cir. 1975). 
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up to its contractual obligations to these students, it would be a 
signal to Vanderbilt and other institutions that they are immune 
from the same legal principles which govern other relationships in 
our society. While the university-student relationship is indeed 
unique, it does not vest a university with unlimited power to do or 
not to do as it pleases without facing the consequences.” 

While one may argue that the Tennessee Chancery Court failed 
to grasp the subleties and difficulties of academic decision making 
and consequently over-simplified its assessment of the university’s 
Capacity to respond to the problems at hand, the court does begin 
to reach some of the issues which should be discussed. Both the 
academic community and the courts should look away from con- 
tract law techniques to the customs and usages of the past and the 
realities of the present in order to develop a fair, full description of 
the mutual obligation of student and university. Such a theoretical 
framework will allow more disputes to be resolved outside the 
courts, but first the courts and the universities together must de- 
velop that theory and its application. 





‘©? See note 14, supra, slip op. at 40. 








RAPE ON CAMPUS: POSTSECONDARY 
INSTITUTIONS AS THIRD PARTY 
DEFENDANTS 


NANCY HAUSERMAN* 
PAUL LANSING** 


INTRODUCTION 


Once in a Cabinet meeting we had to deal with the fact that there had been 
an outbreak of assaults on women at night. One minister suggested a curfew; 
women should stay home after dark. I said, But it’s the men who are attacking 
the women. If there ’s to be a curfew, let the men stay home, not the women.' 

Golda Meir 


The foregoing quote, made by former Israeli Prime Minister 
Golda Meir, might well reflect the sentiments of today’s college 
administrators. Consider the following case examples: 


A woman law student was sexually assaulted in the women’s rest room at 
Hastings Law Center. She sued Hasting Law Center, the State of California, 
and the governing Board of Regents for the University of California. In 1980, 
a jury awarded the plaintiff $215,000. The case is being appealed on multiple 
grounds.” 


In July 1976, the U.S. District Court for the District of Columbia gave a 
$20,000 award to a plaintiff who was raped in the gymnasium at The Catholic 
University of America. The plaintiff had sued defendant University for 
actual and punitive damages.* 


In 1974, Tanya Gardini was raped and murdered in her dormitory room at 
the California State University at San Diego. Her mother brought suit and 
though the trial court sustained defendant’s demurrers to the stated causes 
of action, the appellate court reversed.* 


These cases are among several recent suits which may signal 
increased public recognition and approval for increasing third party 





* Assistant Professor of Business Law, College of Business Administration, University of 
lowa; B.A., 1970, University of Rhode Island; J.D., 1976, University of Iowa. 
** Assistant Professor of Business Law, College of Business Administration, University of 
Iowa; B.A., 1968, City University of New York; J.D., 1971, University of Illinois. 

'Pogrebin, Do Women Make Men Violent?, MS., Nov. 1974, at 55, cited in Note, The 
Rape Victim: A Victim of Society and the Law, 11 WILLIAMETTE L.,J. 55 n.102 (1974). 

* Siciliano v. State, No. 712-895 (Super. Ct.’Cal.) 

* D.D. v. Catholic Univ. of America, No. 75-2198 (D.D.C. 1975). 

* Duarte v. State, 88 Cal. App. 3d 473, 151 Cal. Rptr. 727 (1979). 
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liability; that is, a broadening in scope of the types of injuries which 
can or should be compensated, and of who should bear the burden 
of such compensation. While potential third party civil liability for 
the torts of others is not a new legal development, several aspects 
of the foregoing cases merit special attention. 

First, all three of the cited cases include postsecondary insti- 
tutions (universities or colleges, hereinafter referred to as “institu- 
tion”) as defendants. In each case, the injury was perpetrated or 
begun” on campus property and in each the injury resulted at least 
in part from a sexual assault.° Although these are not the first 
lawsuits to allege third party civil responsibility for sexual assault, 
they are among only a handful of reported cases of this particular 
nature. While sexual assault is by no means modern-day develop- 
ment, and as stated previously, the appearance of third party 
defendants in such cases dates back to at least the early 1900’s,’ an 
institution’s legal liability for rape occurring on campus is a recent 
development. 

That an institution should find itself faced with liability in this 
area will not come as much of a shock to those who predict from 
statistics and who observe the changing nature of today’s college 
campus. From 1968 to 1979 the number of women students on 
campus has increased by 39 percent. The number of forcible 
felonies, including sexual assault, has increased about nine percent 
in the last year.” On many campuses, sex-segregated dorms (and in 


some instances floors) are a thing of the past. Curfew hours and 
check-in are historical relics. Students advertise for rides across the 
country on public and often unmonitored “hitchhiker” boards.’” In 
addition, one can document the increasingly litigious nature of our 
society” coupled with the growing availability of legal aid’* and the 





° Relyea v. State, 385 So. 2d 1378 (Fla. Dist. Ct. App. 1980). 

® Id. (students abducted, assaulted and murdered). 

” Neering v. Illinois Central R.R., 383 Ill. 366, 50 N.E.2d 497 (1943). 

® NATIONAL CENTER FOR EDUCATION STATISTICS, U.S. DEPARTMENT OF HEALTH, EDUCA- 
TION and WELFARE, FALL ENROLLMENT IN HIGHER EDUCATION (1979). 

° FBI UNIFORM CRIME REPORTS, UNITED STATES DEPARTMENT OF JUSTICE, Release dates 
10/24/79 and 9/24/80. These reports are compiled by institution and include only those 
offenses known te the police or university and presumably only those reported to FBI. 

' Students often post their full name, address and phone number in addition to such 
information as destination, desired date of departure and length of stay. Many of these 
boards are located or maintained on institution property. 

"' The United States is the most litigous society in the world. J SptREs, DOING BUSINESS 
IN THE UNITED STATES §3.02 (1978). In many large urban areas, it is not unusual for a civil case 
to be delayed for five years before trial. See generally 1980 ANNUAL REPORT OF THE DIRECTOR, 
ADMINISTRATIVE OFFICE OF THE UNITED STATES Courts. 

" This is not intended solely as a reference to the development of law school legal aids 
or student legal services, but rather as a reference to broader public concept of legal aid. 
Many institutionally sponsored legal aid programs are restricted to certain types of cases, 
with a general lack of jurisdiction in cases involving their sponsoring institution. Additionally, 
many such offices are limited to seeking minimal monetary awards. 
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possibility (especially in tort law) of cases being handled on a 
contingency fee basis.’® Further, in the last decade a plethora of 
information about sexual assault has been released. Many writers 
are attempting to remove the stigma associated with rape and to 
assert the rape victim’s identity as an unwilling victim of a crime. 
The notion of rape as dream fulfillment has been denounced as a 
myth."* State criminal laws which often placed the rape victim in 
the position of defendant” have, in some cases, been modified. Rape 
crisis centers exist on many campuses and in many campus com- 
munities. Spawned in part by the feminist movement, women are 
taking an increased interest in self-preservation and are lobby 
landowners of all types (i.e., private landlords, municipalities, uni- 
versities and colleges) to make property safe from incidents of 
sexual assault. 

The cumulative result of these factors—whether internal or 
external to the campus—is that one might expect to see an increase 
in the number of cases in which a postsecondary institution is 
named as a defendant in a civil case for damages resulting from a 
sexual assault. Interestingly, however, such a trend, while perhaps 
still developing, has not yet provided a great deal of reported 
litigation. In all probability the lack of reported cases brought 
against universities and colleges results from four reasons: 1) settle- 
ment,’® 2) immunity doctrines, 3) claimant’s inability to meet the 
requisite burden of proof for negligence, and 4) the availability of 


the defenses of assumption of the risk and contributory (or com- 
parative) negligence.”’ 

This article willsexamine the implications and impact of im- 
munity doctrines and the burden of proof upon the issue of post- 
secondary institutions’ liability for sexual assaults occurring on 





'’ The United States is the only country in the world to allow the contingent fee system. 
In most other countries, it is considered illegal for an attorney to be paid a percentage of the 
court award won by his or her client for his or her services. 

‘4S. BROWNMILLER, AGAINST Our WILL: MEN, WOMEN AND RaPE 15 (1965). 

'° For a discussion of the requirement for corroborating evidence and defense attorney 
tendency to question victim's sexual history where such questioning is permitted, see note 
29 infra and accompanying text. 

'° It is impossible to determine the number of these types of cases which are settled out 
of court, especially where no action is ever filed. Many institutions have intra-agency 
settlement provisions or may be guided in settlement by state law. See, e.g., IowA CODE ANN. 
§ 25A.9 (1979) (West). It is assumed by the authors that following the general pattern of civil 
cases, a fair number of suits against an institution for liability resulting from sexual assault 
may be contemplated or filed and settled out of court in pre-trial conferences. 

'’ As a usual course, it does not appear that cases of this nature are picked up by the 
reporter systems. This may be because many of the cases are recent and are still in the lower 
levels of state court systems, such as Siciliano supra, note 2; or because an appellate court 
orders the decision omitted, such as Duarte, supra note 4; or because the editors of the 
various reporters do not think such cases are of sufficient interest, such as, D.D. v. Catholic 
Univ. of America, supra note 3. 
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campus. It will be useful to first consider the legal history of rape 
and rape cases, notably those civil cases involving third party 
defendants. The usefulness of such consideration lies in the like- 
lihood of a court’s extending existing legal theory regarding, for 
instance, landlord liability for sexual assault of a tenant, to the 
liability of a postsecondary institution in similar circumstances. The 
focus of the discussions will be on negligence actions, but other 


potential or underlying legal theories for such suits will be consid- 
ered. 


I. THE HISTORY OF SEXUAL ASSAULT (RAPE) SUITS 


Rape—the unlawful carnal knowledge of a female by a male, 
forcibly, and against her will or without consent'*—is doubtlessly 
as old as human history. The term “rape,” is derived from the Latin 
word “rapere,” meaning to steal, seize, or carry away. Indeed, rape 
is the oldest means by which a man seized or stole a wife.’ With 
the evolution of society, marriage developed into a sanctified insti- 
tution, and the act of rape became a more serious crime. Since 
under traditional law the female was technically owned by her 
father until she married and the ownership was bought by the 
husband, the victim of the rape was seen as the father and/or 
husband of the female. Consequently, any infringement or damage 
(rape) to the wife was damage to the husband’s human property 
and so was considered a direct offense against the husband.” 

The Old Testament contains several accounts of rape. Jewish 
law differed vastly in its reaction to the crime of rape by distinguish- 
ing whether the woman was a virgin or not, the amount of resistance 
offered, the location of the alleged crime, and whether or not the 
woman was betrothed.”' Generally, the victim was considered prop- 
erty which, once “damaged,” must have been paid for either with 
the assailant’s life or with money to compensate the father for the 
loss of his daughter’s virginity and the consequent loss of income 
from the marriage market. The true victim of the crime, the woman, 
was either ignored, forced to marry her assailant, or stoned to death 
as a result of the rape.” 

Early English common law set different punishments for the 
crime of rape dependent on the basis of social position, varying 
with the rank of the rapist and his victim.” The oldest statute 
specific to rape is included in the English First Statutes of West- 





'’ 65 Am. Jur. 2d Rape §1 (1972). 
'"’ C. Horos, RAPE 3 (1974). 
"Id. at 4. 

*! Deuteronomy 22:23-29. 

=~ Te: 

** C. Horos, supra note 19, at 6. 
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minster enacted in 1275.” In American common law, the crime of 
rape was generally defined as ‘‘the unlawful carnal knowledge of a 
woman over the age of ten years forcibly and without her consent, 
or, as otherwise expressed, by force or forcibly, and against her 
will, or such knowledge of a female child under the age of ten years, 
either with or without her consent.”” As a result, at common law 
the necessary elements which are essential in proving a case of rape 
are corroboration of carnal knowledge, force, and lack of consent.” 

Historically, these statutes regarding rape have been largely 
ineffective as evidenced by the fact that the conviction rate for the 
crime of rape has been the lowest of any violent crime. In 1973, 
only 51 percent of the reported cases in the United States resulted 
in arrests; only 76 percent of those arrested were prosecuted; and 
only 36 percent of those prosecuted were found guilty.” In other 
words, only one out of seven reported rapes resulted in conviction. 
The futility which a prosecution effort offers, often coupled with 
the feeling of shame and shock of the sexual assault itself, no doubt 
explains why rape has traditionally been one of the most under- 
reported crimes.” 

Discussion of all the difficulties involved in proving the crime 
of rape is beyond the scope and intent of this article; the following 
considerations should, however, be mentioned. First, to obtain a 
conviction against the accused assailant, the state must prove its 
case using the traditional standard in criminal trials, “beyond a 


reasonable doubt.” While such a standard is difficult to prove in 
ordinary criminal cases, it is especially difficult in rape cases. Since 
the usual rape case consists only of the testimony of the victim and 
of the accused, and because severe penalties are usually connected 
with conviction, juries are reluctant to convict without corroborat- 
ing evidence.” Rape charges are unusual in that the issue of whether 
or not a crime was ever committed may turn solely on the conflicting 





** BLACK’s LAW DICTIONARY, 1766 (4th ed. 1968). 

» 75 C.J.S. Rape § 1 (1952). 

*° But see J. WIGMORE, EVIDENCE § 2061, at 342 (3d ed. 1940) (arguing that corroboration 
requirement for charges of rape did not exist in the common law). 

*’ FEDERAL BUREAU OF INVESTIGATION, UNIFORM CRIME REPORTS FOR THE UNITED STATES 
15 (1973). 

** See Berger, Man’s Trial, Woman’s Tribulation: Rape Cases in the Courtroom, 77 
Cou. L. REv. 1, 5 (1977). 

*’ Some states have recently abolished statutory corroboration requirements. See CONN. 
GEN. STAT. ANN. § 53a-68 (1974) (West) (repealed); DEL. Cone tit. 11, § 772(c) (1974) (repealed); 
Iowa CODE ANN. § 782.4 (1974) (West) (repealed). Other states have enacted specific statutes 
providing that no corroboration is required in rape cases. See MINN. STAT. ANN. § 609.347 
(West Supp. 1977); N.M. Stat. ANN. § 40A-9-25 (Supp. 1975). The need for corroborating 
evidence is often referred to as Lord Hale’s rule, from the famous words of Lord Chief Justice 
Hale that rape “is an accusation easily to be made and hard to be proved and harder to be 


defended by the party accused, tho never so innocent.” M. HALE, PLEAS OF THE CROWN 635 
(1680). 
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testimony of the victim and the defendant. The corroboration re- 
quirement, where still in effect, is in fact a prior legislative deter- 
mination that if the prosecution’s case depends solely on the testi- 
mony of the victim, the defendant will win. 

The second material consideration regarding prosecution for 
the crime of rape is the constitutional right of the defendant in a 
criminal prosecution. In an attempt to provide a defendant with all 
possible assurances against being found guilty of a crime he or she 
did not commit, the law effectively makes the job of the prosecutor 
more difficult than in the absence of such protections. In the 
prosecution for the crime of rape, these constitutional rights mani- 
fest themselves in the development of special evidentiary rules that 
apply to rape prosecutions. Since the only witnesses to a rape may 
be the victim and the defendant, the case is usually determined on 
the basis of whose testimony the jury believes at trial. As a conse- 
quence, most defense tactics are attempts to discredit the testimony 
of the victim by attacking her character and reputation. In essence, 
the victim and not the accused attacker becomes the focus of the 
trial. Because of this courtroom scrutiny, the rape victim may be 
reluctant to expose herself to the public scrutiny inherent in the 
criminal action, especially since the chances of conviction appear 
to be so small. 


I]. CIVIL ACTION FOR RAPE 


The sexual attack that may lead to a criminal rape prosecution 
can also lead to a civil tort action. Whereas a crime is an offense 
against the public perception of how members of the society should 
act toward one another, a tort is an offense against an individual 
member of society for which that individual can sue the accused 
for monetary compensation.” The possibility of a dual remedy was 
not always the case. In early English common law if an act consti- 
tuted a felony, the tort was considered merged into the public wrong 
and there was no private cause of action.*' The rule was later 
modified so that the private right of action was not completely 
merged into the crime, but had to be suspended until the criminal 
prosecution had been completed.” The apparent purpose behind 
the rule limiting civil action was to encourage injured parties to 





*° Another example of a single action giving rise to both a criminal and civil action is 
where the defendant does not stop for a stop sign and thereby causes a collision with another 
vehicle and driver. While the state may issue a criminal summons for the defendant's failure 
to obey the law, the injured driver may also bring a tort action in his own name for injuries 
caused by the defendant's failure to obey the law. See W. prossErR, LAW OF Torts §2, (4th ed. 
1971). 

31 Id. 

sa (3 
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bring criminal actions.” In this country, the doctrine of merger has 
never been generally accepted, though early American decisions 
did recognize and follow the doctrine of suspension. This doctrine 
has been largely abolished in the United States today.™ 

Unlike the burden of proof in a criminal action, the burden in 
a civil action for rape is less strenuous. As noted previously, the 
criminal action requires that the state prove its case beyond a 
reasonable doubt. In the civil matter, the plaintiff must prove his or 
her case by a preponderance of the evidence. This lower standard 
of proof means that the plaintiff in a civil action presumably has a 
better chance of winning his or her cause of action than does the 
state in a criminal action. 

In addition, unlike the criminal action, the civil suit for rape is 
advantageous to the plaintiff on the issue of corroboration because 
the civil action does not require that the plaintiff’s testimony be 
corroborated.” Since the standard of proof in a civil action requires 
less than beyond a reasonable doubt, juries in civil cases make their 
determinations on the basis of whose testimony, the victim’s or the 
accused’s, they believed more (rather than to the exclusion of other 
testimony) to fulfill the preponderance of the evidence standard. 

Finally, although criminal evidentiary rules generally preclude 
the state’s attempt to bring into issue the reputation of the defendant 
regarding past sexual activity, such evidence is easier to introduce 
in civil actions. Since the constitutional safeguards that are available 
in criminal actions are not usually applied so strictly in civil actions, 
such evidence has a greater chance of being allowed in civil actions. 

Beyond the procedural advantages in a civil action for rape, the 
victim of a rape can recover a judgment in tort for both compensa- 
tory and punitive damages. While the stated purpose of the criminal 
action is to punish the wrongdoer for injury to society at large, the 
purpose of the civil action is monetary and seeks to compensate the 
plaintiff for the injury suffered. Historically, the victim of an injury 
took his or her compensation through personal revenge.*® As com- 
munity codes of law were enacted, the laws of primitive societies 
contained monetary evaluations for most offenses as compensation 
to the victim.*” When the community determined the amount of 
compensation owed, the aim of that primitive legal process was 
primarily to make the victim whole. That, essentially, is what the 
present civil action seeks to accomplish. 





id: 

* As a practical matter, because of the long delay associated with civil case calendars, 
the criminal charge will usually be prosecuted before the civil case can be heard. 

* This, however, does not mean that juries will not expect corroborative evidence to 
sustain such an action. See H. CALVEN & H. ZEISEL, THE AMERICAN JURY 250 (1966). 

°° S. SCHAFER, THE VICTIM AND His CRIMINAL 8 (1968). 


* Childres, Compensation for Criminally Inflicted Personal Injury, 39 N.Y.U.L. Rev. 444 
(1964). 








RAPE ON CAMPUS 


A. Civit ACTION PROBLEMS AND VICTIM COMPENSATION 


Although it is clear that victims of rape have the legal right to 
seek compensation through civil actions, relatively few such actions 
have been brought. There are several explanations as to why rape 
victims have been reluctant to bring civil action against the perpe- 
trator(s) of the crime. If initially the victim has had contact with the 
criminal process and been made to feel like a criminal defendant 
rather than a victim of a crime, she may not be enthusiastic about 
pursuing other legal proceedings. Certainly the societal stigma of 
having been sexually assaulted usually results in the victim’s desire 
to avoid the publicity which may attend legal proceedings.* In 
addition, the victim may not want to relive the experience of the 
assault by testifying in court. 

Assuming that the victim can overcome the foregoing problems, 
it is still unlikely that she will commence a civil action. The primary 
reasons for this lack of suits are that the perpetrator of the crime is 
never apprehended by the police or that when apprehended, he is 
judgment-proof. In the former instance there is obviously nothing 
more the victim can do. In the case of a judgment-proof defendant, 
the victim may be faced with the alternatives of pursuing a poten- 
tially expensive lawsuit knowing that he or she will be unable to 
recover damages on the judgment or to forego the civil action. 

in response to the problem faced by victims of crime, attention 
has recently been focused on the provision of adequate financial 
compensation for such victims through the use of insurance, resti- 
tution and state-funded compensation programs.” Crime insurance 
and court-ordered restitution have been considered insubstantial in 
many cases, and have also been criticized because of the extent of 
their dependence on the individual discretion of insurance adjustors 
and judges.” 

Victim compensation legislation has been enacted by about 
one-third of all states. Such legislation is premised upon the duty of 
the state to protect its citizens. If a citizen is victimized then the 
state has failed in its duty and should compensate the injured party. 
Such legislation has been criticized as ineffective because of the 
legislative restrictions on recovery for crime victims. For example, 
most state compensation programs fail to compensate the crime 
victim for pain and suffering and provide relief only for actual 
economic loss resulting from costs such as medical bills and loss of 
wages.”" 





** Cox Broadcasting Corp v. Cohn, 420 U.S. 469, 496-97 (1975). 

*® See Lamborn, Remedies for the Victims of Crime, 43 S. CAL. L. REv. 22 (1970). 

*” See Harland, Compensating the Victims of Crime, 14 Crim. L. BULL. 203 (1978). 

‘' See McAdam, Emerging Issue: An Analysis of Victim Compensation, 8 Urs. Law. 
346 (1976). 
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In spite of the foregoing problem, the number of lawsuits 
brought by victims against their assailants has been increasing 
steadily in the past few years.” It has been suggested that victims 
who file civil lawsuits should have the assistance of victim advocacy 
groups who receive state funds to finance such suits.*’ Many of the 
victim-plaintiffs have suggested that the potential monetary remu- 
neration was less important than the opportunity to express their 
outrage through the civil courts.“ 


B. Suits AGAINST THIRD PARTIES 


In light of the difficulties often involved in obtaining any 
compensation from the perpetrator of the crime, many plaintiffs 
have sought a defendant who is in a better position to pay for the 
injury. As long as the plaintiff can show a causal connection 
between the crime and some responsibility on the part of the third 
party defendant, this authority may be sued in addition to or in 
place of the perpetrator of the crime. 

Most third party defendant suits arise under the legal theory of 
negligence. In order to prove negligence, the plaintiff must show 
that the third party defendant owed a duty to the plaintiff and that 
the injury that occurred was a direct result of defendant’s failure to 
carry out his or her duty. In other words, the theory behind a third 
party defendant suit is that a perpetrator of a crime has injured a 
victim, and that one of the reasons that the perpetrator was in a 
position to do so was that a third party negligently failed in some 
duty that he or she owed the victim. 

Although third party defendants will not usually be judgment 
proof, third party defendants are often government entities and, as 
a consequence the issue of defendant’s sovereign immunity will be 
raised.*” Even though the suing plaintiff may be able to prove the 
elements of negligence against the third party defendant, govern- 
mental defendants may be immune from such suits. In recent years, 
however, several states have waived tort immunity, in whole or in 
part, thus eliminating or modifying this particular problem for 
victim-plaintiffs.” 


C. THE DuTY OBLIGATION OF THIRD PARTY DEFENDANTS 


In order to prove the elements necessary for negligence in a 
civil action based on rape or sexual assault, the suits usually allege 





See Carrington, Victims’ Rights Litigation, 11 U. Ricu. L. Rev. 457 (1977). 

“ Id. 

"Id. at 458. 

* See generally 57 Am. Jur. 2d, Municipal, School, and State Tort Liability §§ 1-322 
(1971). 

® See generally CoUNCIL OF STATE GOVERNMENTS, SUGGESTED LEGISLATION (1973). 
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a negligent failure to provide adequate security (where the third 
party defendant owes a duty to provide such security.) The argu- 
ment continues that if that duty had not been breached by the 
defendant, the assault on the victim would have been avoided. 
Simply, these negligence actions rely upon a duty to provide rea- 
sonable security, a breach of that duty, reliance by the victim on an 
express or implied promise of security, and that the breach of 
defendant’s duty was the proximate cause of the victim’s injury. 

The major source of litigation in the area of third party respon- 
sibility for criminal action arises from common carrier-passenger 
situations. These cases have been aided by the tendency of the 
courts to find defendant carriers in violation of their duty to prevent 
crimes against passengers. Similarly, where a special legal relation- 
ship between victim and defendant is successfully pleaded, victims 
have been successful in suits against other entities for the criminal 
acts of third parties. 

In an early common carrier-passenger case, Neering v. Illinois 
Central Railroad,” the plaintiff, a regular commuter on defendant's 
line, was assaulted, raped and robbed while waiting for her train. 
For eight months prior to the attack, the plaintiff had repeatedly 
complained to the defendant railroad about conditions at the station. 
The Illinois Supreme Court found that the defendant railroad com- 
pany was on notice of the dangerous condition, that the attack was 
foreseeable, and therefore held for the plaintiff. 

In a more recent case, Kenny v. Southeastern Pennsylvania 
Transportation Authority (SEPTA),* a woman who was raped in a 
transit station sued SEPTA and the city of Philadelphia. The plain- 
tiff alleged inadequate lighting at the station and insufficient atten- 
tion to platform conditions by the employee on duty who had failed 
to hear her cry for help, and that such negligence was the proximate 
cause of her injuries. On appeal, the court found SEPTA liable 
because of its knowledge that crime had been increasing on the 
transit system and therefore that the possibility of such an assault 
was foreseeable. The court relied upon Section 344 of the Restate- 
ment (Second) of Torts in finding that SEPTA had the duty to 
protect the plaintiff from foreseeable criminal acts.*” Under Section 
344, a landholder is liable to its business invitees for physical harm 
caused by the intentional acts of third persons and the failure of 
the landholder to reasonably protect the invitee from foreseeable 
harm. The court held that this duty was violated by SEPTA when 
it failed to provide adequate lighting and when its employee failed 
to hear the plaintiff’s screams for help.” 





‘7 383 Ill. 366, 50 N.E.2d. 497 (1943). 
“8581 F.2d 351 (3d Cir. 1978). 

Id. at 354. 

° Id. at 355. 
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In proving a third party action against a common-carrier for 
injuries suffered, it is necessary to demonstrate that the carrier 
knew or should have known that one of its passengers may be 
injured through the action of the perpetrator and that the carrier 
had the opportunity to prevent that occurrence but failed to do so. 
It is therefore crucial for the plaintiff to show prior criminal activity 
involving the defendant's facilities to establish the negligent breach 
of duty owed to plaintiff. In other words, the plaintiff must show 
that the crime which resulted in his or her injury was foreseeable 
and could have been prevented by the reasonable care of the carrier. 

Other special relationships which give rise to certain duties by 
third party defendants include the landowner-invitee and innkee- 
per-guest situations.” In the landowner-invitee relationship, liability 
will depend upon the degree of landowner control over the premises 
and the foreseeability of the criminal action. In one recent case,” 
the landlord of a city housing development was sued when a nine- 
year old girl was abducted and carried to the roof of the building 
where she was beaten, raped and then thrown off the roof. The 
victim’s parents were awarded a judgment on the theory that the 
landlord was negligent in failing to provide adequate protection for 
the residents after leading them to believe that such protection 
existed. 

Again, in the innkeeper-guest situation, liability of the innkee- 
per as a third-party defendant will depend upon the degree of 
control over the premises and the foreseeability of the criminal 
action. In another recent case, a federal jury awarded singer Connie 
Francis $2.5 million in damages against the motel she was staying 
in when she alleged that the motel was negligent in not providing 
adequate security and as a result, she was raped.” 


D. POSTSECONDARY INSTITUTIONS AS THIRD PARTY DEFENDANTS 


Civil actions based on sexual assault in which the third party 
defendant is a postsecondary institution (university or college) 
appear to be recent innovations. As in any lawsuit, it is initially 
important for a plaintiff to determine against whom and in which 
court the action is to be brought. Unlike a suit against a private 
individual, suits against postsecondary institutions may involve 
state tort claims acts, legislative jurisdictional requirements, federal 
statutes and possibly employment laws.” If the institution is created 





*! See Totten v. More, Oakland Residential Housing, Inc., 63 Cal. App. 3d 538, 134 Cal. 
Rptr. 29 (1976). 

*? Bass v. City of New York, 61 Misc. 2d 465, 305 N.Y.S.2d 801 (Sup. Ct. 1969). 

** Garzilli v. Howard Johnson's, 419 F. Supp. 1210 (E.D.N.Y. 1976). 

* Employment law would be involved if the assailant was also an agent or employee 
of the institution. This possibility will not be discussed herein, but obviously the general 
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by private individuals it will be considered as a private corporation 
and must be sued accordingly.” If, however, the institution is a 
public or a quasi-public college or university, statutory authority, 
whether express” or implied,” is necessary for suit.® A fuller 
discussion of the applicable doctrines of sovereign and charitable 
immunity follows. 

When the institution is public in nature, a plaintiff may name 
the institution, its governing board, insurer” and the state as de- 
fendants.™ Inclusion of the state as a defendant will necessarily 
depend upon legislative enactment.” Further, even where a statute 
permits the state to be sued generally, the state is not necessarily 
liable in tort for acts or omissions that flow from a state college or 
university. In order for such liability to attach, specific constitu- 
tional or statutory provisions may be required.” Another jurisdic- 
tional consideration will be a determination of whether the insti- 
tution’s governing board is a municipal corporation or considered 
part of the unversity or college. Again, in either circumstance 
immunity doctrines may require consideration.” 

Other filing considerations include a determination of available 
intra-institution remedies. If, for instance, the institution is within 
a state administrative procedures act,“ it may be necessary for 
plaintiff to exhaust his or her institutional remedies before suit is 
filed in the proper court. 

Finally, the proper court in which to bring such an action will 


vary between jurisdictions. State law may declare such jurisdiction 
and in some instances special courts of claim exist to hear cases 





principles regarding employer's liability for an employee or principal's liability for agent 
would be applicable. See generally W. Kaplin, The Law of Higher Education (1978). See also 
Evanston v. University of Hawaii, 438 P.2d 187 (Haw. 1971); Ward v. University of the South, 
354 S.W.2d 246 (Tenn. 1962). 

»° Board of Trustees for Vincennes Univ v. Indiana, 55 U.S. 268 (1852). 

* Board of Trustees of Univ. of Ill. v. Bruner, 175 Ill. 307, 51 N.E. 687 (1898). 

*” Hopkins v. Clemson Agric. College, 221 U.S. 636 (1911). 

** Garrety v. State Bd. of Admin. 99 Kan. 695, 162 P. 1167 (1917). 

” See, e.g., Relyea v. State, 385 So. 2d 1378 (Fla. Dist. Ct. App. 1980), W. KAPLIN, THE 
LAW OF HIGHER EDUCATION (1978) (discussing risk avoidance and risk control through risk 
transfer to an insurer). 

” See, e.g., Relyea, supra note 5; Siciliano, supra note 2, Hayes, infra note 92; Duarte, 
supra note 4. 

*' Holzworth v. State, 238 Wis. 63, 298 N.W. 163 (1941). 

* State v. Morgan, 140 Tex. 620, 170 S.W.2d 652 (1943). A fuller discussion of the effects 
of sovereign and charitable immunity follows in text. State colleges and universities and their 
governing boards, even if separately incorporated, are generally considered agents of the 
states and therefore immunity doctrines are applicable when the cause of action is perceived 
to be within the institution’s governmental functions or actions. 

* Brown v. North County Commun. College, 63 Misc. 2d 442, 311 N.Y.S. 2d 517 (Sup. 
Ct. 1970). 

“ See lowa Cone § 17A.2(1), § 17A.1(2) (1979). 





194 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 2 


against state institutions.” Obviously, where a tort claims act exists, 
jurisdiction may be specified as would also be the case in a suit 
based on federal law.” 

In general, then, state institutions derive their authority from 
state constitutions or statutes. As a consequence civil suits for 
negligence against a public institution require a check of state 
constitutions, statutes, administrative and agency law. Private in- 
stitutions, on the other hand, are regulated by their articles of 
incorporation, by state corporation or trust law, and agency law. 


II. E. APPLICATION OF IMMUNITY DOCTRINES 


Since the latter half of the 19th century public institutions have 
been considered “arms” of the state. Thus, the defense of sovereign 
immunity may be available to the institution. Since the state (and 
therefore the public institution) cannot be sued without its consent, 
the institution is immune from suit unless legislative consent (or a 
waiver) is present. Numerous cases are reported in which the 
institution has escaped liability in a negligence action by asserting 
the doctrine of sovereign immunity. 

Furthermore some courts have held that even where statute 
permits the state to be sued generally, the state is not liable in tort 
for acts or omissions flowing from a state post-secondary institution 
without a statutory or constitutional provision imposing such lia- 


bility. The cloak of immunity is not removed by the inclusion of 
the institution or its governing board as named party defendants. 
The shield remains viable since the institution and its board are 
generally considered mere agents or instrumentalities of the state 
and as such are, again in the absence of constitutional or statutory 
authority, immune from suits for negligence.” 





* Michigan, for example, has a special statutory court (Court of Claims) for suits filed 
against the state or its agencies involving claims over $100. MicH. Comp. Laws § 600.6401 
(1971). A Trial Lawyer’s View of Lawsuits Against Schools, Goodmand, LAw AND DISCIPLINE 
ON Campus (G. Holmes, ed. 1971). 

*° See, e.g., lowA CopE ANN. § 25A (West 1979) for state law example and Title IX for 
federal law example. Also, it wiil be obvious that where state statute permits extension of 
jurisdiction to federal courts, diversity requirements must be met. For further discussion see 
M. CHAMBERS, THE COLLEGES AND THE Courts (1967). If diversity jurisdiction is removed from 
the federal courts, consistent with present suggestions, federal jurisdiction in such cases 
would be limited to constitutional or federal law issues. See also J. Moore, A. VESTAL, P. 
KURLAND, Moore's MANUAL, chs. 3, 13 (1980), for fuller discussion of jurisdiction and real 
party defendants. 

°*15A Am. JuR.2D Universities and Colleges § 39 (1976). 

** Supra note 62; Daniel's Adm’r v. Hoofnel, 287 Ky. 834, 155 S.W.2d 469 (1941); Todd 
v. Curators of Univ of Missouri, 347 Mo. 460, 147 S.W.2d 1063 (1941); Bacon v. Harris, 221 Or. 
553, 352 P.2d 472 (1960). 

State v. Morgan, 140 Tex. 620, 170 S.W. 2d 652 (1943). 

” See 33 A.L.R.3d 703 (1970). It would seem that, consistent with the principles of 
agency law, the shield of immunity is lifted when the cause of action does not arise from the 
agent's performance of governmental functions or actions. See 160 A.L.R. 270 (1946). 
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Additionally, many state statutes which purport to waive sov- 
ereign immunity do so only in a limited fashion. For example, in 
Relyea v. State,”’ the Florida Supreme Court considered a state 
statute (later repealed) which waived immunity only if the stated 
claim did not arise out of a performance, or failure to perform, a 
discretionary function. The court, relying on a 1965 Washington 
case, Evangelical United Brethren Church v. State, applied a four 
pronged test for determining whether an act or decision is discre- 
tionary. The court considered the following: 


1. Does the challenged act, omission, or decision necessarily involve a basic 
governmental policy, program or objective? 


. Is the questioned act, omission, or decision essential to the realization or 
accomplishment of that policy, program, or objective as opposed to one 
which would not change the course or direction of the policy, program, or 
objective? 


. Does the act, omission, or decision require the exercise of basic policy 
evaluation, judgment, and experts on the part of the governmental agency 
involved? 


. Does the governmental agency involved possess the requisite constitu- 
tional, statutory, or lawful authority and duty to do or make the challenged 
act, omission, or decision?” 


Relyea involved a wrongful death action brought by the parents 
and administrators of the estates of two female students who, 
following an evening class, were abducted from the campus of 
Florida Atlantic University by three men and later found murdered. 
The case alleged in part that the defendant had a duty to provide 
adequate security. The Florida court, using the test previously set 
out and citing Turner v. United States,”* determined that security is 
a budget line consideration and as such is controlled by the legis- 
lature. The court first drew an analogy between a campus and a 
municipality, and then between a campus security force and a city 
police department, and reasoned that decisions relating to the 
operation of a security force, the use of equipment, etc., were 
discretionary. Having made this determination, the court found that 
a suit against the institution for a breach of the duty relied upon by 
the plaintiffs was barred by the state’s sovereign immunity. 

In 1976, the California court addressed the issue of “discretion- 
ary” functions. In Tarasoff v. Regents of University of California” 
the plaintiff's deceased was murdered by Poddar. Poddar told a 
campus psychiatrist of his intention to kill Ms. Tarasoff. Poddar 





” 385 So. 2d 1378 (Fla. Dist. Ct. App. 1980). 

” Td. 1380-81. 

*3 473 F. Supp. 317 (D.D.C. 1979). 

917 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr. 14 (1976). 
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was then detained by campus security but quickly released. No 
warning was given to Ms. Tarasoff. In reversing, in part, the district 
court’s grant of a motion to dismiss as to all defendants, the 
California Supreme Court found that defendant’s duty to warn was 
not an exercise of discretion. Relying upon Johnson v. State,” the 
court concluded “. . that the governmental immunity’s scope should 
be no greater than is required to give legislative and executive 
policymakers sufficient breathing space in which to perform their 
vital policymaking functions.” 

The availability of the defense of sovereign immunity varies 
among jurisdictions. During the last 30 years, the majority of states 
have abrogated the doctrine in whole or in part by legislative or 
court decisions or both.” 

While the particular defense of sovereign immunity is available 
only to public (state) institutions (although at least one author has 
argued that any private institution would qualify for this defense 
since the purpose of education is “charitable”),” private non-profit” 
institutions may be able to avail themselves of a defense of chari- 
table immunity.®° Again the extent or availability of this defense is 
dependent upon state law, and such immunity may be only partial.” 
The prevailing modern view is that charitable immunity should not 
be a defense to a tort action against a private college” and, in 
general, the defense of charitable immunity is more limited and less 


recognized than the defense of sovereign immunity.” Some courts 
have restricted the defense to actions in which the injured party 
was a “beneficiary” of the college. Where the court has found that 
the injured party was a “stranger” to the college, the immunity has 
been waived.” More recent decisions tend to ignore this distinction 


in favor of a general unavailability of the charitable immunity 
defense.” 





> 69 Cal. 2d 782, 447 P.2d 353, 73 Cal. Rptr. 240 (1968). 

© Tarasoff, 17 Cal. 3d at 445, 551 P.2d at 350, 131 Cal. Rptr. at 30. The Johnson court 
also noted “that federal courts have constantly categorized failures to warn of latent dangers 
as falling outside the scope of discretionary omissions immunized by the Federal Tort Claims 
Act.” Id. 

™ M. CHAMBERS, THE COLLEGES AND THE Courts 131 (1972). 

*°15A Am. Jur. 2d. Universities and Colleges § 40 (1976). 

15 Am. Jur. 2d. Charities §§ 189-215 (1976). 

“ For explanation and discussion of charitable immunity see 15 Am. JuR. 2d Charities 
§§ 189-215 (1976) and K. ALEXANDER and E. S. SOLOMON, COLLEGE AND UNIVERSITY LAW ch. 
11 (1972). 

*" CHAMBERS, supra note 77 at 131. 

* Am. Jur. 2d Charities § 153 and §§ 189-215 (1976). But see Miller v. Concordia 
Teachers College, 296 F.2d 100 (8th Cir. 1961). 

“8 See W. KAPLAN, supra note 59, 57. 

“ But see Heimbruch v. President & Directors of Georgetown College, 251 F. Supp. 615 
(D.D.C. 1966). 

aid: 

“° Id. at 617, where the court stated that “it does not matter whether the plaintiff is a 
stranger or beneficiary, a charitable corporation should respond as do private individuals, 
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Finally, even where the doctrines of sovereign or charitable 
immunity are applied, thus relieving the institution of liability, these 
defenses may not be available to the institution’s liability insurer.* 
Consequently, where plaintiffs are able to name the institution’s 
insurance carrier, the cause of action—dismissed as to the institu- 
tion—may proceed against the carrier. From a practical standpoint, 
however, it is unlikely that the plaintiff can prove elements neces- 
sary for a negligence case against the insurer.™ 


F. PLAINTIFF'S BURDEN OF PROOF 


Based upon the few reported decisions,” it would appear that 
when a post-secondary institution is named as a third party defend- 
ant in a civil action for sexual assault, the plaintiff’s burden of proof 
may be a particularly heavy burden to bear. Assuming plaintiff 
successfully pierces the immunity veil, the elements common to 
any negligence action must be set out and proved. 

It is incumbent upon plaintiff to demonstrate that the institution 
owed plaintiff a duty.” Initially, the relative ease or difficulty of 
such proof may revolve in part around plaintiff’s standing in relation 
to the institution. That is, the duty of the institution will necessarily 
involve traditional tort law notions and implications based on the 
status of the plaintiff (e.g., invitee, trespasser).”' 

In general, plaintiff’s argument is that the defendant institution 


had a duty to provide a safe campus or to ensure that the campus 
or other institutional property” was free from dangerous condi- 
tions.”® In Relyea, the plaintiff argued, albeit unsuccessfully, that 
defendant institution had a duty to exercise reasonable care to 
protect persons on campus from the criminal conduct of third 
parties.” 





business corporations and others, if it is negligent.’ The court held the doctrine of charitable 
immunity inapplicable in the District of Columbia. 

*’ Tarasoff v. Regents of Univ. of Cal., 17 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr. 14 
(1976). 

sad (3 

*’ See notes 16-17 supra and accompanying text. 

” In Tarasoff the court offers what might be considered an expansive concept of 
“duty.” The court states: ‘[L]egal duties are not discoverable facts of nature, but merely 
conclusory expressions that, in cases of a particular type, liability should be imposed for 
damage done.” Tarasoff, supra note 73, at 342. See note 94 infra for further elaboration of 
Tarasoff. 

*" See W. KaPLIN supre note 59; W. Prosser, LAW oF Torts (4th ed. 1971); and 
RESTATEMENT (SECOND) OF TORTS §§ 328E-350 (1967). In all of the cases examined, plaintiff 
(or plaintiff's deceased) was either presumed to be an invitee or arguably (albeit highly 
unlikely) the issue of plaintiff's lawful right to be on institution property was not raised. 

* See Hayes v. State, 11 Cal. 3d 469, 521 P.2d 855, 113 Cal. Rptr. 599 (1974), in which 
invitees on beach property owned by the University of California at Santa Barbara were 
attacked and beaten to death. 

Id. at 857, the court defines a “dangerous condition” as one which “creates a 
substantial risk of injury when used with due care in a reasonably foreseeable manner.” 

” Relyea v. State, 385 So. 2d 1378 (Fla. Dist. Ct. App. 1980). Again, in Tarasoff, in 
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If the courts accept that the university has a duty to maintain 
a “safe” campus, the standard of care implicit in the word “safe” 
becomes a second issue. In a simplistic sense, the standard of care 
issue appears to revolve around a question of what the institution 
knew or had a duty to know about actual hazards. Interestingly, at 
least as regards assault cases, the standard does not seem to encom- 
pass potential hazards, such as unlighted parking lots.” In the 
reported cases” in which the court recognized an institutional duty 
specific to the assault, the inquiry centered around whether the 
institutions had direct knowledge of threats made to the victim.” 
Further, it should be remembered that if plaintiff can successfully 
argue and prove defendant institution’s knowledge or duty to know, 
the institution may attempt to show that plaintiff also had knowl- 
edge of the potential hazard and was therefore contributorily neg- 
ligent.® 

Consistent with accepted legal theory, should the court find 
such a duty on the part of defendant institution, the reasonableness 
of a cure remains to be weighed against the potential hazard. In 
Hayes, the California court was asked to consider whether the 
institution had a duty to warn invitees of prior criminal conduct on 
the institution’s beach property. The court held in part that the 
institution (University of California at Santa Barbara) had no duty 
to warn against past or potential criminal conduct where the public 
was aware of the high incidence of violent crimes on the property 


and where a warning, to be useful, would result in closing the beach 

99 
area. 

Plaintiff's road becomes no less rocky beyond the establishment 
of a duty and breach thereof. It is at this junction that plaintiff must 
confront the issue of proximate cause—that is, was defendant 
institution’s failure to carry out its duty the proximate cause of the 





considering whether the university psychiatrist had a “duty” to warn plaintiff's deceased of 
foreseeable injury, the court cites approvingly from Dillon v. Legg, 68 Cal. 2d 728, 734, 441 
P.2d 912, 916, 69 Cal. Rptr. 72, 76 (1968). 

The assertion that liability must... be denied because defendant bears no ‘duty’ to 
plaintiff begs the essential question—whether the plaintiff's interests are entitled to legal 
protection against the defendant's conduct.... [Duty] is not sacrosanct in itself, but only 
an expression of the sum total of those considerations of policy which lead the law to say 
that the particular plaintiff is entitled to protection. 

Tarasoff v. Regents of Univ. of Cal., 17 Cal. 3d 425, 434, 551 P.2d 334, 342, 131 Cal. Rptr. 
14, 22 (1976). 

” Relyea v. State, 385 So. 2d 1378 (Fla. Dist. Ct. App. 1980). 

* Again, it is important to consider that many instances of sexual assault are not 
reported and cases against institutions may be settled before trial or not reported in the 
reporter system. 

* See, e.g., Tarasoff v. Regents of Univ. of Cal., 17 Cal. 3d 425, 551 P.2d 334, 131 Cal. 
Rptr. 14 (1976). 

* The institution may defend by asserting that the plaintiff assumed the risk or was 
contributorily negligent. 

” Hayes v. State, 11 Cal. 3d 469, 521 P.2d 855, 113 Cal. Rptr. 599 (1974). 
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injury or assault. This issue presents a particular problem in civil 
suits against institutional third parties for assault since the assault 
was not necessarily perpetrated by the defendant(s) to the civil 
action but by a third party. As the court in Hayes noted, “Liability 
for injury caused by a dangerous condition of property has been 
imposed when an unreasonable risk of harm is created by a com- 
bination of a defect in property and third parties. ..but harmful third 
party conduct cannot be characterize[d] as a dangerous condition, 
absent some concurrent contributing defect in the property itself.” 

Similarly, the Restatement of Torts notes that the liability of a 
private landowner is based on a defect in the property or upon his 
or her active conduct; in the absence of a special relationship 
(between landowner and the injured party) no duty to protect 
against the wrongful conduct of third parties exists.'”’ 

The difficulty of meeting plaintiff's burden of proof is demon- 
strated in Relyea.’” Plaintiffs’ decedents were enrolled in an early 
evening (4:30-7:20 p.m.) course at Florida Atlantic University (FAU). 
The classroom building was located in a remote, outlying area of 
campus. Decedents returned to their car after class and were ab- 
ducted and later murdered. Plaintiffs argued that defendants had a 
duty to exercise reasonable care to provide security for all persons 
lawfully on campus, particularly students. Plaintiffs set forth the 
following breach of the alleged duty: 


1. Insufficient number of security patrols; 
2. Absence of security guards at campus entrances; 
. Absence of parking lot attendants; 
. Inadequate campus lighting; 
. Scheduling classes in remote areas without security; 
. Inadequate protection of the particular class location; 
. Failure to safeguard students; 
. Failure to provide a reasonable place to attend class.’ 


The Florida court ruled initially that FAU and other defendants 
were protected by a Florida immunity statute which negated liabil- 





' Hayes v. State, 11 Cal. 3d 469, 472, 521 P.2d 855, 857, 113 Cal. Rptr. 599, 601 (1974) 
(emphasis in original). The court does not give much consideration to the possibility of 
closing an area known to be a high crime area. The reasoning in Hayes appears to follow a 
“balancing of interests” test often utilized by the courts. In Tarasoff, for instance, the court 
concludes that the following interests must be balanced: forseeability, proximate cause, 
plaintiff's injury, moral blame of defendant's conduct, policy of preventing future harm, 
burden to defendant, and consequences to community of liability, and availability and cost 
of insurance for the risk. Tarasoff, supra note 97, 17 Cal. 3d at 434, 551 P.2d at 342, 131 Cal. 
Rptr. at 22. 

'°' Hayes v. State, 11 Cal. 3d 469, 472n.3, 521 P.2d 855, 857n.3, 113 Cal. Rptr. 599, 601n.3. 
(1974). 

' Relyea v. State, 385 So. 2d 1378, 1380 (Fla. Dist. Ct. App. 1980). 

103 Id. 
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ity relating to the performance or nonperformance of discretionary 
duties.“ The court found the provision of security, or its absence, 
to be a discretionary function.’” 

Concerning plaintiffs’ other allegations of defendants’ duties, 
the court denied any duty to safeguard institutional property. 


As a basic principle of law, a property owner has no duty to protect one on his 
premises from criminal attack by a third person. ...Even though one’s negli- 
gence may be a cause in fact of another's loss, he will not be liable if an 
independent, intervening and unforeseeable criminal act also causes the loss.'” 


Although the court pointed out that the landowner may have a duty 
if the criminal act is reasonably foreseeable and the injured party 
is an invitee, the court stressed that the landowner does not ensure 
invitees’ safety and is not required to take precautions against 
unforeseen sudden attack.’”’ This emphasis requires a showing that 
a defendant had ‘actual or constructive knowledge of prior, similar 
criminal acts committed against invitees.’ In Relyea, even if the 
immunity doctrine had not acted as a partial shield, plaintiffs’ 
inability to show that violent crimes such as abductions, assaults 
and murders had occurred on campus caused the action to fail.’” 
The court stated that the assailants were strangers to the institution 
landowner and the victims, and that ‘“‘the incident occurred precip- 
itously.”''° Therefore, the defendants owed no duty to the plaintiffs. 


III. OTHER CAUSES OF ACTION 


In addition to the traditional notion of negligence liability, 
institutions may be faced with actions premised on other grounds. 
For instance, suit may be based on misrepresentation or fraud as in 
Duarte.’ In that case, a female college student was sexrally as- 
saulted and murdered in her university owned-and-operated dor- 
mitory room. The plaintiff, the victim’s mother, alleged deceit on 
the part of the university and contended that the university was 
aware of increasing violence on campus and chose to ignore it. She 
said she had relied on the appearance of safety and security when 





' The statute has been repealed. 


' The insurer also was a party defendant in Relyea. Although the insurer could not 
utilize the insured’s immunity defense, no cause of action against the insurer was proved and 
the case was dismissed. 

'° Relyea v. State, 385 So. 2d 1378, 1382 (Fla. Dist. Ct. App. 1980) 

'" Id. at 1383. 

‘8 Id (emphasis in orginal). 

' Id. The court noted that the plaintiffs failed to show that prior assaults had been 
committed in that location or anywhere on campus and pointed out only one serious crime 
against a person had been reported since the school’s founding in 1963. 

10 Id. 


''' Duarte v. State, 88 Cal. App. 3d 473, 151 Cal. Rptr. 727 (1979). 
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deciding to allow her daughter to live in the dormitory. The appellate 
court upheld the cause of action for negligent misrepresentation. 
“The representation of the safety of the dormitories was, at least, 
an opinion made by persons in authority with presumed superior 
knowledge. These allegations will support a cause of action at the 
pleading stage.”'” 

Title IX of the Civil Rights Act of 1964’ may also be used to 
support a cause of action against an institution in sexual assault 
cases. Title [X prohibits discrimination based on sex in all federally 
assisted educational programs. If sexual assault is a problem on a 
campus, a claim may be made that female students are not being 
provided with the same educational opportunities as their male 
counterparts since: 


1. Women may take fewer or no night classes as a precautionary measure. 
2. Women may make less night-time use of campus facilities, including the 
library and various athletic facilities. 


3. Women’s scholastic work may suffer as a result of emotional trauma caused 
by fear of attack.'“ 


Furthermore, we are likely to see an increase of Title IX suits as a 
result of the United States Supreme Court’s decision in Cannon v. 
University of Chicago’ in which the Court held that Title IX 
actions may be brought by private litigants.’”® 


To some extent, Title [IX presents a double-edged sword to post- 
secondary institutions. Since the Act prohibits discrimination based 
solely on sex, so-called “protective” legislation or institution rules 
would be unlawful without compelling reason. For example, putting 
more secure locks or posting extra security guards in women’s 
dorms might be a Title IX violation if the sole motivation for such 
actions was sex based. 


CONCLUSION 


The rape of women is an historical problem. While the concept of 
compensating the “injured party” for rape is almost as old as the 
crime itself, the notion of the rape victim as the party entitled to 
such compensation is a more modern development. In the last 
century, these modern-age plaintiffs (rape victims) have sought 





"? Id. 151 Cal. Rptr. at 735. 

"3 20 U.S.C. §§ 1681-1686 (1976). 

"4 ASSOCIATION OF AMERICAN COLLEGES, THE PROBLEM OF RAPE ON CAMPUS (1978). 

"5 441 U.S. 677 (1979). 

"© Before the enactment of Title IX, some litigants used equal protection arguments to 
raise the issue of discrimination in education. See Mollere v. Southeastern La. College, 304 F. 
Supp. 826 (E.D. La. 1969). 
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redress not only from their assailants, but from third parties who 
may have had a duty to protect them from such attacks. This article 
has focused on post-secondary institutions (universities and col- 
leges) as that third-party defendant. 

To date, there is not a plethora of cases in which an institution 
has been sued because of the sexual assault of one of its students. 
Those cases which have been brought have met with mixed success 
in the courts. While many states have abrogated the doctrines of 
sovereign and charitable immunity, in whole or in part, the remains 
of such doctrines often present an unsurmountable hurdle for 
plaintiffs. Additionally, plaintiff's burden of proof in negligence 
suits is a weighty one. 

Nonetheless, it is unlikely that such suits either will cease to be 
brought or be forever foreclosed by a motion to dismiss. Indeed, 
several factors previously discussed suggest that this type of legal 
action will continue. Grants of immunity are not reflective of 
modern trends. Also duty, so important in the establishment of a 
negligence action, is not a static concept, but one which fluctuates 
to balance the philosophy and practicalities of a society. 

Modern society faces a rising crime rate and the nation’s campuses 
are no exception. There are increasing numbers of women on 
campus, many of whom bring with them an increasing sense of 
self-preservation and concern for their own safety. It is not uncom- 
mon to find this concern expressed in demands for increased 
security and lighting on campus. Further, much recent attention has 
been devoted to the continuing problem of sexual harassment 
within the institutions and the filing of formal complaints. 

When these factors are coupled with this country’s common 
adherence to the “deep pocket” principle, the litigious nature of our 
citizens and the potentially large damages involved in a sexual 
assault suit, these cases would appear not to be doomed to obscurity. 
Indeed, taken as a whole, the factors considered would suggest that 
civil actions against post-secondary institutions for sexual assaults 
that take place on institutional property are just beginning. 





AN APPLICATION OF THE EQUAL 
PAY ACT TO HIGHER EDUCATION 


Debra H. Green* 


I. INTRODUCTION 


On May 14, 1980, United States District Judge Wilbur D. Owens, 
Jr. entered a decision in Marshall v. Georgia Southwestern College’ 
holding Georgia Southwestern College, the Board of Regents of the 
University System of Georgia and the State of Georgia in violation 
of the Equal Pay Act.’ The court found that these parties discrimi- 
nated against female faculty members by paying them at wage rates 
less than those received by their male colleagues for equal work.* 
The jobs in question required equal skill, effort and responsibility 
and were performed under similar working conditions.* Although 
final remedies have yet to be determined, the case has already 
gained significance in the field of higher education as the first non- 
private lawsuit to be decided solely on the issue of pay.” 

Traditionally, faculty oriented discrimination cases have been 


brought under the Title VII amendments to the 1964 Civil Rights 





* B.A. University of Michigan, 1973; J.D., Emory University, 1977; Member Georgia, Michigan 
and District of Columbia Bars; Trial Attorney, Office of the Solicitor, Region IV, United 
States Department of Labor, Birmingham, Alabama. 
The views expressed herein are those of the author and do not necessarily reflect those of 
the United States Department of Labor or any other government department or agency. 
‘489 F. Supp. 1322 (M.D. Ga. 1980). The author and Murray Battles were co-trial 
counsel for the Department of Labor in Marshall v. Georgia Southwestern College. 
? 29 U.S.C. § 206(d) (1970) [hereinafter referred to as the Act]. 29 U.S.C. § 206(d)(1) 
reads: 
No employer having employees subject to any provisions of this section shall 
discriminate, within any establishment in which such employees are employed, 
between employees on the basis of sex by paying wages to employees in such 
establishment at a rate less than the rate at which he pays wages to employees of 
the opposite sex in such establishment for equal work on jobs the performance of 
which requires equal skill, effort, and responsibility, and which are performed 
under similar working conditions, except where such payment is made pursuant to 
(i) a seniority system; (ii) a merit system; (iii) a system which measures earnings by 
quantity or quality of production; or (iv) a differential based on any other factor 
other than sex: Provided, That an employer who is paying a wage rate differential 
in violation of this subsection shall not, in order to comply with the provisions of 
this subsection, reduce the wage rate of any employee. 
° 489 F. Supp. at 1331. 
ba 
° Marshall v. Memphis State Univ., Civil No. C-75-54 (W.D. Tenn. 1980) was decided 
subsequent to Marshall v. Georgia Southwestern College, 489 F. Supp. 1322 (M.D. Ga. 1980). 
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Act® rather than the Equal Pay Act.’ Consequently, Title VII cases 
tend to concern racially motivated discriminatory practices relating 
to hiring, discharge and tenure. Recent Title VII cases,® which 
include the pay issue, have advanced a comparable work value 
theory’ rather than the traditional equal work analysis." 

The comparable work value standard seeks to have jobs, even 
though quite different, compared in terms of the value an employer 
derives from each." Although this comparable value standard ap- 
pears to negate the need to prove equal skill, effort, and responsi- 
bility,’ it must be noted that this is not an equal pay concept and 
therefore should not be applied in cases brought under the Equal 
Pay Act.’”® Rather than discussing Title VII concepts, this Article 
will address itself to the applicability of general legal principles 


governing equal pay and sex-discrimination in college and univer- 
sity settings. 


II]. LEGISLATIVE HISTORY 


In 1945, the first federal equal pay bill was presented to Con- 
gress.‘ Although this bill was an outgrowth of measures taken by 
the War Labor Board recommending “[a]djustments which equalize 
the wage or salary rates paid to females with the rates paid to males 
for comparable equality and quantity of work on the same or similar 


operation.”’” The bill was not passed. For the next seventeen years, 
all proposed federal legislation dealing with equal pay was defeated. 





® 42 U.S.C. §§ 2000e— e-17 (1976 & Supp. II 1978). 

7 29 U.S.C. § 206(d) (1970). 

“IUE v. Westinghouse Elec. Corp., 631 F.2d 1094 (3d Cir. 1980), cert. denied, 101 S. Ct. 
563 (1980); Gunther v. County of Washington, 623 F.2d 1303 (9th Cir. 1979), cert. granted, 101 
S. Ct. 352 (1980) (Ninth Circuit expressly found analysis did not create comparable work 
standard while Third Circuit offered no such restrictions). 

* For an in depth discussion see Comment, Equal Pay for Comparable Work Value: 
The Failure of Title VII and the Equal Pay Act, 75 Nw. U.L. REV. 914 (1980); Comment, Equal 
Pay for Comparable Work, 15 Harv. C.R.-C.L. REv. 475 (1980). See County of Washington v. 
Gunther, 49 U.S.L.W. 4623 (1981), in which the Supreme Court avoided discussing the 
comparable worth theory. 

'° See notes 30-59 infra and accompanying text. 

"75 Nw. U.L. REv., supra note 7, at 915. 

"? See 75 Nw. U.L. REV. at 916, 931-41 for analysis of unsuccessful Title VII cases using 
this concept. 

'’ The Equal Pay Act is limited to jobs requiring substantially equal skill, effort and 
responsbilitity and which are performed under similar working conditions. See notes 29-59 
infra, and accompanying text. 

'*S. 1178, 79th Cong., 1st Sess. (1945). See Hearings on S. 1178 before Subcomm. of the 
Senate Comm. on Education and Labor, 79th Cong., 1st Sess. (1945). 

'° General Order No. 16, as amended, reprinted in Wartime Wage Control and Dispute 
Settlement 135 (1945). See Ross & McDermott, The Equal Pay Act of 1963: A Decade of 


Enforcement, 16 B.C. INpus. & Com. L. Rev. 1, 4 (1974) for an excellent discussion of the 
Equal Pay Act. 
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The first indication that an equal pay measure might be enacted 
occurred in December 1961 when the President’s Commission on 
the Status of Women, established by President John F. Kennedy, 
“endorsed the policy of equal pay for comparable work.” Follow- 
ing this endorsement, the House and Senate Committees on Edu- 
cation and Labor held hearings and drafted possible bills. In 1962, 
the House and Senate each passed legislation requiring equal pay 
for equal work,’’ however a reconciled bill could not be approved 
before the 87th Congress adjourned.”® 

When the 88th Congress convened in 1963, the Administration 
renewed its equal pay proposals. During this session of Congress, a 
reconciled bill was accepted and submitted to President Kennedy 
for his signature. On June 10, 1963, he signed the Equal Pay Act into 
law as an amendment to the Fair Labor Standards Act.” 

As an amendment to the Fair Labor Standards Act, the Equal 
Pay Act was immediately subject to severe restrictions.” First, it 
was limited to discrimination in pay. Second, its coverage was tied 
to the specific coverage provisions and exemptions of the Fair Labor 
Standards Act.”’ Since one of these exemptions precluded applica- 
tion of the Fair Labor Standards Act to professional, executive and 
administrative employees, faculty members were not deemed to be 
a protected category of employees.” 

In view of the eighteen annual unsuccessful attempts to get an 
equal pay bill to the floor of Congress and the restrictions contained 
within the signed amendment, many of its proponents had severe 
misgivings as to the Equal Pay Act’s potential effect. In fact, many 
thought “its terminology with all of the qualifying conditions and 
exceptions seemed to ... forbode ‘only a promise to the ear, to be 
broken to the hope, a teasing illusion like a munificent bequest in a 
pauper’s will.’””’ As the Act survived and flourished, these sup- 
porters soon realized that their initial misgivings were unfounded.” 

The Education Amendments of 1972” extended the Equal Pay 
Act to include faculty members and educational institutions of 
higher learning within the scope of the federal laws barring sex 





'® Ross & McDermott, supra note 15, at 4. 

' 108 Cong. Rec. 14771 (1962). See H.R. 11677, as amended, 87th Cong., 2d Sess. (1962). 

'® Ross & McDermott, supra note 15, at 5. 

Id 

*»° Margolin, Discrimination in Employment on the Basis of Sex, Age, and Veteran's 
Status 72, 15TH ANNUAL INSTITUTE ON LABOR LAw (1969). 

*! Fair Labor Standards Act, as amended, 29 U.S.C. § 201 (1976). 


*° Margolin, Equal Pay and Equal Employment Opportunities for Women, 19 N.Y.U. 
Conc. LaB. 297 (1967), quoting Edwards v. California, 314 U.S. 160, 186 (1941) (Jackson, J., 
concurring). 

4 Margolin, supra note 23, at 297-98. 

»° Education Amendments of 1972, Pub. L. No. 92-318. 
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discrimination in employment. Although the federal courts now 
had the legal right to intervene in the classroom respecting pay 
issues, the next few years were marked by a judicial reluctance to 
interfere in any type of university affairs.” Recently, courts have 
reevaluated their involvement and begun to define their role in the 
college setting.”” As the courts continue to expand their role in 
remedying discriminatory university practices, the Equal Pay Act 
has the potential to be a tremendously effective enforcement tool. 
In order to maximize the Act’s effectivericss, the faculty member 
must prove that the employer paid unequal wages to employees of 
the opposite sex for equal work in jobs the performance of which 
requires equal skill, effort, and responsibility, and which are per- 
formed under similar working conditions.” 


Ill. STATUTORY INTERPRETATION OF THE EQUAL PAY ACT 


Interpretation of the Equal Pay Act cannot be confined to a 
literal reading of the statutory language for as Judge Learned Hand 
commented in another context: “There is no more likely way to 
misapprehend the meaning of language—be it in a constitution, a 
statute or a contract—than to read the words literally, forgetting 
the object which the document as a whole is meant to secure.” 
Consequently, an understanding of the elements necessary to prove 
a prima facie case requires an analysis of the written words in light 
of their entire meaning. 


A. Is EQUAL IDENTICAL? 


The first question raised in reviewing the Equal Pay Act is 
whether equal means identical. Since the first judicial determination 
under the Act, courts have held that “[e]qual does not mean iden- 
tical, and insubstantial differences in skill, effort and responsibility 
requirements of particular jobs should be ignored.”*° Subsequent 
decisions have been based on whether or not the work performed 
by the given employees is substantially the same.” In determining 





*° Divine, Women in the Academy: Sex Discrimination in University Faculty Hiring 
and Promotion, 5 J.L. & Epuc. 429, 431 (1976). 


*” See Jepsen v. Florida Board of Regents, 22 EPD 30,624 (5th Cir. 1980); Powell v. 
Syracuse Univ., 580 F.2d 1150 (2d Cir. 1978). 

*° 29 U.S.C. § 206(d)(1) (1970). The act recognizes exceptions where such payment is 
made pursuant to (i) a seniority system; (ii) a merit system; (iii) a system which measures 
earnings by quantity or quality of production; or (iv) a differential based on any other factor 
other than sex. 

*’ Margolin, supra note 20, quoting Central Hanover Bank & Trust Co. v. Commissioner, 
159 F.2d 167, 169 (2d Cir. 1947). 

* Wirtz v. Basic, Inc., 256 F. Supp. 786 (D.N.J. 1966). 

*! Schultz v. Wheaton Glass Co., 421 F.2d 259 (3d Cir.), cert. denied, 398 U.S. 905 (1970); 
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whether work is substantially equal, courts have looked behind job 
labels and focused on the actual duties and qualifications for a 
position.” Thus, to analyze classroom situations, courts must be 
presented with more than academic titles or ranks if an informed 
decision is to be made as to whether the work being performed is 
substantially equal. 

An intelligent determination of substantially equal can best be 
made by delineating each faculty member’s specific job duties and 
tasks and then analyzing them in terms of whether they require 
equal skill, effort and responsibility under similar working condi- 
tions. In some institutions, it is highly possible that the work 
performed by different educators is substantially equal when each 
is evaluated in terms of the highest degree attained, the complexity 
of materials taught, publications, etc. Moreover, while rank may 
serve to classify individuals by skill, experience and quality, scru- 
tiny of the work of faculty members in the same rank will demon- 
strate a diversity of skill, effort and responsibility, too. 

Consequently, in determining whether job differences are so 
substantial as to make the given jobs unequal, one must inquire 
whether and to what extent significance has been placed on the 
differences in establishing the wage levels for the respective posi- 
tions. From such an inquiry, one may determine that the apparent 
differences in the jobs have not been recognized as relevant for 
wage purposes or are too insubstantial to support a finding that the 
jobs are unequal. 


B. EQUAL SKILL 


In applying the equal pay standard to specific positions, one 
must first evaluate whether equal skill is required in the perfor- 
mance of the various job duties.* Skill is defined to include such 
factors as experience, training, education, and ability.** Equal skill 
exists if employees have essentially the same prerequisites to per- 
form in either of the two positions.” The Act will be considered 
applicable even if an employee in one of the jobs may not exercise 
the required skill as frequently in the performance of his tasks as 
the employee in the other job.“ However, where the degree of skill 
required for the performance of the first job is substantially greater 





see also Wirtz v. Wheaton Glass Co., 284 F. Supp. 23 (D.N.J. 1968); Wirtz v. Rainbo Baking 
Co., 303 F. Supp. 1049 (E.D. Ky. 1967); Wirtz v. Meade Mfg., Inc., 285 F. Supp. 812, 814 (D. 
Kan. 1967); Wirtz v. Dennison, 265 F. Supp. 787, 789-90 (D. Mass. 1967). 

* Ross & McDermott, supra note 15, at 32. 

%8 29 U.S.C. § 206(d)(1) (1970). 

4 29 C.F.R. § 800.125 (1980). 

* Id. See Hodgson v. Brookhaven Gen. Hosp., 436 F.2d 719 (5th Cir. 1970). 

°° 29 C.F.R. § 800.125 (1980). 
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than that of the second, the equal pay standard is inapplicable.” In 
addition, neither possession of skills unnecessary to meet the job’s 
requirements nor efficiency of an employee’s performance in the 
job can be considered in evaluating equality of skills.* 

As a simple illustration of the application of the principle of 
equal skill to higher education, one can consider a situation where 
a man and a woman hold positions in a physical education depart- 
ment. Both jobs require them to spend two-thirds of their working 
time in teaching and related activities, such as test administration 
and grading, and the remaining one-third in diversified tasks which 
are not necessarily the same. Since the majority of their work 
requires no difference in skills, an evaluation of the equality of the 
jobs will be based on the diversified duties they involve. If the man 
spends his diversified time coaching the baseball team while the 
woman organizes and supervises the school’s intramural sports 
program, this would not preclude the conclusion that the two jobs 
require equal skill in their performance. 

From the example given, it is not apparent that the jobs require 
substantially different degrees of skill since both require having a 
basic knowledge of the sports activity being dealt with and being 
capable of, among other things, supervising, organizing, planning 
and interrelating with students. Unless it can be conclusively dem- 
onstrated that the man’s coaching of baseball requires more training 
than the woman’s coaching of all intramural sports, including 
baseball, and that his work, whether performed by a man or woman, 
would command a higher wage than hers, there is no ground for 
any type of wage differentiation. 

Thus, differences in the types of duties performed do not negate 
the presence of equal skill when basic duties are of a related nature. 
However, where an additional skill is demonstrated, an employer 
may justify a differential for the specific time periods in which the 
skill is used.*® It should be noted that a school cannot arbitrarily 
decide today that past disparities were caused by utilization of an 
additional skill. Such a contention would have to be conclusively 
proven through an employer’s business records. 

Traditionally, employer’s records and evaluations of skills used 
in an academic setting reflect impressionistic and subjective deci- 
sions. Often the school’s salary decisionmakers, whether they be 
administrative personnel, senior faculty members, or department 
chairpeople, have used secret or inexplicit criteria to determine 





"i. 
77. 


*° Hodgson v. Daisy Mfg. Co., 217 F. Supp. 538, 551-52 (W.D. Ark. 1970), aff'd, 445 F.2d 
823 (8th Cir. 1971). 
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faculty salaries.“ Consequently, salary decisions in the same uni- 
versity may be based on entirely different factors. 

The most commonly identified skills on which pay decisions 
are based are scholarship, teaching, and service. These topic head- 
ings are rarely defined in terms sufficiently specific to guarantee an 
objective systemwide application of them as definitive criteria for 
equal pay decisions. For example, scholarship can encompass such 
elements as the highest degree attained or the number of publica- 
tions one has. Yet, when scholarship is scrutinized more carefully, 
it could be interpreted as referring to when degrees are obtained, 
the type of institution granting the degrees, the requirements nec- 
essary to procure a degree, the type of article, when it was pub- 
lished, the type of publication it was printed in as well as its 
circulation, or whether the article had anything to do with the 
professor’s area of specialization or teaching load. 

Similarly, evaluation of teaching can be based on classroom 
visits by department chairpeople, peer evaluation committees or 
student evaluations and can reflect such things as the breadth of 
fields covered by the teacher, how many classroom preparations 
per term the teacher makes, the teacher’s popularity with students, 
student achievement on standardized testing or professional certi- 
fication tests, the level of classes taught, and the methods the 
teacher employs. The very ambiguity of the concept of service is 
underscored by the very first question that must be determined: is 
it community or college service that is being evaluated? 

Obviously, the skills considered for pay decisions in academia 
lend themselves to numerous interpretations based on the whim of 
the decisionmaker. Without formalized publication of the skills 
being considered, the decisionmaker can stress any factor he or she 
chooses. Thus, one may be rewarded for being able to fit in better 
with one’s colleagues than for producing an outstanding treatise. 
These same subjective considerations can affect an evaluation of 
effort. 


C. EQUAL EFFORT 


Effort relates to “the measurement of the physical or mental 
exertion needed for the performance of a job.’’*’ One evaluates the 
equality of two jobs by determining the differences in the amount 
or degree of effort that is actually expended in their performance.” 
Even though the effort may be expended in different ways in 





“” Greenfield, From Equal to Equivalent Pay: Salary Discrimination in Academia, 6 J.L. 
& Epuc. 41, 47 (1977). 
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performance of the two jobs, differences only in the kind of effort 
will not justify wage differentials.” 

If an employer relies on effort as the basis for a disparity in 
pay between male and female faculty members, essentially three 
tests must be met: (1) the effort must in fact be greater; (2) the duty 
or duties which require the extra effort must consume a significant 
amount of time of all those employees whose added wages are 
sought to be justified in terms of the extra effort; and (3) the extra 
effort must have a value commensurate with the differential.“ 
Merely satisfying one or two of the tests is insufficient since the 
differences in effort may be merely illusory or may be based on 
situations where the different duties are infrequently performed or 
are only performed by some of the employees receiving the higher 
wage rate.” 


D. EQUAL RESPONSIBILITY 


“Responsibility is concerned with the degree of accountability 
required in the performance of the job, with emphasis on the 
importance of the job obligation.’“* There are many possible in- 
stances in which different degrees of responsibility permit different 
rates of pay.*’ For example, in a situation where employees perform 
work which is equal in all respects, except that one employee is 
required from time to time to perform supervisory functions in the 
absence of the regular supervisor as a means of training for a 
permanent supervisory position, this added responsibility can jus- 
tify a higher wage. By the same token, if a faculty member has a 
regular extra duty which has a material effect on the <chool or 
department’s operations, a reason may exist for an extra wage 
differential. The criteria for evaluating this extra duty includes the 
actual importance of the duty, the degree of accountability of the 
employee, and the impact of the performance of the additional tasks 
on the employer’s operations.” 

In making equal responsibility determinations, the judiciary 
has examined whether the increased responsibility is substantially 
greater than that of the other employees and whether the added 
responsibility has a value commensurate with the differential.’ The 
courts have disapproved of situations where the differential is based 
on a contrived responsibility, where women are assigned to job 
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“6 29 C.F.R. § 800.129 (1980). 

“" Id. § 800.130 (1980). 

mG: 

*° Weiner supra note 45, at 237-39. 

°° Brennan v. Victoria Bank & Trust Co., 493 F.2d 896 (5th Cir. 1974). 








1980-81 EQUAL PAY IN HIGHER EDUCATION 211 


tasks formerly held by men but are not immediately accorded a 
wage increase to the man’s former salary, and where very little 
time, if any, is actually spent in performing the additional respon- 
sibility.” 

These decisions reflect the courts’ looking behind job labels to 
the actual responsibilities each individual has. Situations in which 
minor dissimilarities in duties exist do not substantiate a pay 
differential where “the difference in responsibility involved would 
not appear to be of a kind that is recognized in wage administration 
as a significant factor in determining wage rates.” 


E. SIMILAR WORKING CONDITIONS 


In order for the Act to be applicable, the jobs being compared 
must be performed under similar working conditions.” The quali- 
fying word “similar” indicates that a more flexible test is permissible 
to compare working conditions than is used in applying the other 
elements of the equal pay standard.” In determining whether sim- 
ilar working conditions exist, one must make a practical judgment 
as to whether the differences in working conditions are the kind 
customarily taken into consideration in setting wage levels.” The 
Supreme Court’s reference to “inside work v. outside work, expo- 
sure to heat, cold, wetness, humidity, noise, vibration, hazards (risk 
of bodily injury), fumes, odors, toxic conditions, dust, poor venti- 
lation” has indicated that the work conditions include physical 
surroundings and the hazards of a job. 

This interpretation of working conditions is supported by a 
review of the unsuccessful equal pay bills which specified equal 
working conditions.” In accord with this analysis, the applicable 
administrative interpretations state that “slight or inconsequential 
differences in working conditions that are essentially similar would 
not justify a differential in pay.” By analogy to decisions respecting 
male custodians and female matrons,” faculty members working in 
different areas of a school will not necessarily be employed in 
dissimilar working conditions. Any distinction in salaries based on 
working conditions will have to be rationally justified and cannot 





>! Hodgson v. Brookhaven Gen. Hosp., 436 F.2d 719 (5th Cir. 1970). 

52 29 C.F.R. § 800.130 (c) (1973). 
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°6 Corning Glass Works v. Brennan, 417 U.S. 188, 202 n. 21 (1974). 
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exist only when a specific sex holds the job. Essentially, the test is 
one of economic reality—a higher rate may be paid to one who 
agrees to work under unpleasant, onerous, or difficult conditions. 


IV. EXCEPTIONS TO THE EQUAL PAY ACT 


Where it can be established that a differential in pay is the 
direct result of payment made pursuant to a seniority system, a 
merit system, a system measuring earnings by quantity or quality 
of production, or that the differential is based on any other factor 
other than sex, the existing wage differential is expressly excluded 
from the statutory prohibition of wage discrimination based on 
sex. Even though it can be proven that individuals perform jobs 
utilizing equal skill, effort and responsibility under similar working 
conditions, the existence of one of the four previously mentioned 
exceptions precludes an application of the Act. 

An analysis of the wording of the exceptions indicates that the 
first three are specific examples while the fourth is a general 
provision.” The phrase “any other factor” implies that the others 
serve only as examples of factors other than sex.” Although the 
language of the Equal Pay Act does not definitely state that the 
exceptions be bona fide or instituted without the intention to 
discriminate. 


{I]t is implicit in the Act especially with its express intention to eliminate sex 
discrimination, that the seniority system, merit system, or system rewarding 
quantity and quality of production must be bona fide and not a device for 
evading the Act. Any other conclusion would violate the cardinal rules of 
statutory construction—that a remedial statute must be liberally construed 
and given a meaning which effectuates its purpose.” 


Commentaries and judicial interpretations have taken the position 
that any exempting factor must be uniformly and consistently, 
applied irrespective of sex. Consequently, evaluations, incentives, 
or other payment plans which establish separate and different 
“male rates” and “female rates” without regard to job content are 
suspect. 





® 29 U.S.C. § 206 (d)(1) (1970); Corning Glass Works v. Brennan, 417 U.S. 188, 195 (1974); 
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In addition to being uniformly and consistently applied to all 
employees involved, irrespective of sex, there must be a reasonable 
relationship between the amount of the differential and the weight 
attributable to the factor other than sex. For example, if employees 
perform equal work on jobs the performance of which requires 
equal skill, effort, and responsibility and which are performed 
under similar working conditions but the men work forty hours per 
week while the women work thirty-five hours per week, a differ- 
ential in their weekly salaries could be based on the difference in 
the actual hours worked. Yet, if the dollar difference in salaries is 
too great to be reasonably attributable to the difference in hours, it 
would be necessary for the employer to demonstrate that some 
factor other than sex is the basis for the unexplained part of the 
wage differential.™ 

Similarly, a compensation plan which provides for a faculty 
member to receive an extra ten percent of his regular nine month 
salary for each summer school course taught would not be in 
violation of the equal pay provisions of the Act if the plan is applied 
equally to men and women. However, if all men receive a higher 
rate because the employing institution follows a pattern of assigning 
men to classes that always make enrollment a requirement and 
women to classes which may not have sufficient enrollment to be 
held, there would not be sufficient indication that the differential is 
based on a factor other than sex. 

Although the exceptions to the Act need not be formal or 
reduced to writing,” formal systems or written plans are the best 
means of substantiating a bona fide exception. Nevertheless, an 
informal system will suffice if it can be demonstrated that the 
standards or criteria applied under it are applied pursuant to an 
established plan whose essential terms and conditions have been 
communicated to the affected employees.™ The key is that the terms 
must be communicated with specificity rather than in generalities 
in order for the exception to be upheld. 

Merit systems hinge on performance. The systems that have 
been upheld have usually contained objective methods for evalu- 
ating such criteria as performance on the job, reliability, initiative, 
responsibilities and fulfillment of responsibilities.” A valid merit 
system is not affected by the existence of a discriminatory hiring or 
starting wage. However, rather than eliminating such discrimina- 
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tion, it serves to perpetuate it since a percentage of a lesser figure 
is still a lesser amount.” 

A seniority system is one in which pay increments are tied to 
units of time in service. If a seniority system is applied equally and 
consistently to males and females performing equal work, the 
system will qualify as an exception to the Act. Again, if the starting 
wage is discriminatory, a valid seniority system will not relieve the 
initial wage disparity.” 

Another permissible exception to the Act is one that rests on a 
defined system of measuring earnings by quantity or quality of 
production.” Since this usually relates to commission oriented 
positions, it is doubtful it will be raised in a case involving higher 
education. 

The most commonly raised equal pay exception is the factor 
other than sex exception.” This exception is important because of 
its broad generality. Examples of acceptable factors other than sex 
include shift differentials,’* red circle rates,” temporary reassign- 


ments,” and training programs.” In instances where shift differ- 
entials have been permitted, the usual fact pattern is that a day and 
night shift exist. While either sex could work either shift, the men 
tend to be the only people choosing to work the night shift. If the 
women chose to work the night shift, they too would receive the 
wage differential. Thus, a factor other than sex—the night shift 
itself—creates the pay disparity.” 


The term red circle rate refers to higher rates which the com- 
pany maintains for many reasons.” For example, if a company 
transfers a long service male employee for health reasons from his 
regular job to work generally performed by women, but continues 
his higher rate of pay, the higher wage rate is permitted.” However, 
if the differential in a work area relates only to an employee’s sex, 
the higher paid employee may not be red circled as a means of 
complying with the Act.®*’ Such an action would be contrary to the 
legislative intent. 

An employee may also retain a higher or lower salary when 
transferred to an area either requiring less or more skills than his 
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regular job classification if the assignment is temporary.” “Tem- 
porary” has generally been defined in terms of one month.” Up to 
one month reassignment can be classified as temporary, but after 
that time period it is considered to be permanent.” 

Employees may also receive unequal wages when one is on a 
training program and has been assigned to an area where non- 
trainees of the opposite sex receive lesser wages provided, that the 
rate paid to the employee in training status is paid, regardless of 
sex, under the training program.” For such a training program to 
escape suspicion, the program must be open to both sexes and 
demonstratively utilize both sexes.” 

Differentials based on a male employee being a head of house- 
hold,” or the implication that employing of one sex has a higher 
average cost than the other sex® would both be violative of the 
Act’s provisions. By the same token, if an institution of higher 
learning employs a married couple on staff, it would be violative of 
the equal pay standard for the school to determine that a home only 
needs a given rate of take-home income and to then proceed to 
divide this income between the two spouses. 

Probably the most common exception which can be brought 
up in a university setting is a bona fide market argument. Hypo- 
thetically, a college may need an individual to teach advanced 
chemistry. If there are few applicants available and those who are 
available are also being sought by the private sector, then the salary 
necessary to obtain a teacher’s services may be higher than the 
usual comparabie teaching salary. In order to justify this higher 
salary, the school would have to demonstrate that it adequately 
sought available candidates, that it studied the going market rate, 
and that it would pay the same dollar amount to a qualified man or 
woman. Mere assumption of a tight market” or of the necessity of 
paying a higher wage will not suffice. 


V. CONCLUSION—APPLICATION OF THE EQUAL PAY ACT TO 
HIGHER EDUCATION 


The previous sections have defined the Equal Pay Act and have 
touched on examples relating it to higher education. Although 
courts have been reluctant to intervene in university affairs, recent 
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decisions and the continuation of statistically substantiated imbal- 
ance between the salaries of male and female professors indicate 
that statutes, like the Equal Pay Act, will be applied even more 
extensively to higher education in the future. Without modifications 
of existing evaluation methods and implementation of stringent 
internal self-examination and controls, many university systems 
will find themselves subject to judicial mandate to achieve compli- 
ance with the equal pay standard. 

The most objective mechanism that a university system can 
utilize to achieve compliance would be implementation of a public 
school like salary system which relies strictly on experience, formal 
education, and time in grade. However, it is acknowledged that 
such a rigid system would not encompass the differences which 
may exist between junior colleges and four year institutions and 
the diversified talents and skills of personnel in any given depart- 
ment. Consequently, the goal in applying the Act to higher education 
is to formulate a means of making salary decisions in as objective 
a manner as possible, irrespective of the sex of the faculty member 
under consideration. 

In order to meet this goal, universities must first identify the 
problem areas within existing systems. Once these problematic 
areas are designated, remedies or corrective measures must be 
implemented to break the discriminatory pattern. Then, to preclude 
the possibility of renewed discrimination, a system must be devised 
for future decisionmaking. 

Two tools for identifying problem areas are pairing and regres- 
sion analysis. Pairing is the matching of a woman faculty member 
with a male counterpart on the basis of their qualifications. The 
criteria considered could include educational level attained, years 
at the given institution, field of employment, present rank held, 
rank at hire, date of highest degree, related experience, date of rank, 
and any license held. This method “is an intuitively reasonable way 
to prove equal skill, effort and responsibility. It is especially useful 


if a department is too small to permit overall statistical compari- 
sons.” 


The problem of not having someone to make a comparison 
with may occur when a woman has unique functions, responsibil- 
ities, or experience or there are no men in the same field or rank. 
When a match cannot be made even by crossing departmental lines, 
some institutions have sought outside data of comparable depart- 
ments to make comparisons on a class basis.” While this may prove 
satisfactory in some situations, discrimination can be perpetuated 
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if members of departments which have been predominantly female, 
such as nursing, have traditionally received lower salaries on the 
comparable campuses. 

The problems with pairing are that the matching can reflect 
the biases of the party determining the pairs and that it is possible 
that a true comparative male cannot be found for each woman. In 
order to neutralize the decisionmaker’s pairing biases, a committee 
with male and female members may be formed to determine the 
matches.” 

Pairing was used successfully in resolution of Mecklenburg v. 
Montana State Board of Regents.” In that instance, suit brought 
pursuant to Title VII resulted in Federal District Judge W. D. Murray 
ordering a negotiated settlement.” As a means of settlement, the 
parties selected a negotiation team. By aggreement, a university 
representative was designated to design a master plan to serve as a 
guideline. The accepted plan was based upon the judge’s finding 
and attempted to address each conclusion respecting discrimina- 
tion.” The master plan, as implemented, primarily relied upon a 
pairing approach to determine salary equity.” 

Pairs were based on department, rank, hiring date, rank upon 
hiring, promotions, educational level, date of degree, degrees held, 
and field.” Although the negotiators strove for perfect match-ups, 
they seldom found them. Consequently, acceptable ranges of length 
in service comparisons, etc. were established.” Where perfect de- 
partmental matches could not be achieved, such as with nursing 
and library faculty members, alternative methods were employed. 
These included comparing nurses to males employed by the college 
of arts and architecture who held masters degrees (the degree held 
by most of the nursing faculty) to achieve an average salary range. 
Librarians were compared to other librarians at similar campuses. 

While the settlement agreement incorporated other elements, 
the comparable one hundred and thirty-eight pairings resulted in 
seventy-nine women receiving back wages and adjustments to their 
current salaries in the total amount of $355,500 as well as $50,000 in 
social security, unemployment insurance and retirement benefits.’” 
In those areas where comparable department matchups could not 
be made, the alternative methods resulted in the nurses receiving 
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the largest dollar amount in the settlement and a finding of no 
discrimination respecting the librarians.’”’ 

Regressional analysis is a statistical technique used to examine 
and make forecasts respecting a particularized subject.'” In the 
context of the Equal Pay Act, regressional analysis can be used to 
summarize data pertaining to the existing pay system and to predict 
future salary rates.’ Since salary is the particular factor under 
consideration, it is designated as the dependent variable. All other 
factors, such as years of experience, publications, and highest 
degree attained, are known as independent variables and are ex- 
amined in light of their ultimate effect on the dependent variable." 

Procedurally, salaries of males in the designated faculty group- 
ings are used to compute the regression equation. The actual salaries 
of their female colleagues are then compared with the male equa- 
tion. Theoretically, differences between the predicted salary the 
woman would have had, had her characteristics been evaluated as 
those of the males, and her actual salary reflect any discrimination 
in her pay.’ 

Using these statistical tools to identify any internal salary 
discrepancies, an institution can determine if the discrepancy is 
caused by discrimination or by a bona fide exception to the Equal 
Pay Act. By honestly evaluating and remedying existing discrimi- 
natory practices, schools can avoid future litigation and court man- 


dates. Although it will be more palatable for institutions of higher 
learning to take these actions without judicial decrees, if universities 
fail to implement systems of self-examination and necessary reform, 
faculty members have a law to turn to that is more than a ‘“muni- 
ficent bequest in a pauper’s will.” 
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CONSENT DECREE 


FROM 


RAJENDER v. THE UNIVERSITY OF MINNESOTA* 


[Index omitted] 


[The parties to the Proposed Consent Degree agreed and stipulated to 
clarifications and additions on August 13, 1980. The clarifications are 
incorporated herein and are indicated by brackets.] 


INTRODUCTION 


Plaintiff filed her Complaint* on September 5, 1973; and her 
Second Amended Complaint on September 26, 1975, alleging that 
the Defendants were engaged in employment discrimination based 
upon sex, national origin, and color in violation of Title VII of the 
Civil Rights Act of 1964, 42 U.S.C. § 2000e, as amended, and 42 
U.S.C. §§ 1981 and 1983. The Defendants have denied the allega- 
tions. This Court has jurisdiction of the parties and of the subject 
matter in this action. 

On February 13, 1978, the Court established a class consisting 
of all female academic non-student employees at the University of 
Minnesota, with provisions for applicants. On April 24, 1978, the 
Court commenced a pilot trial of the Rajender claims and the sex- 
based claims of a subclass consisting of that portion of the class in 
the University’s Chemistry Department on the Twin Cities campus. 

This Decree, being issued with the consent of the parties 
following eleven weeks of trial, shall not constitute an adjudication 
or finding on the merits of the case, and shall in no manner be 
construed as an admission by the Defendants or a finding by the 
Court of any violation of Title VII or of any Civil Rights Laws or of 
any cther wrongful conduct or practices on the part of Defendants 
or either of them. Rather, it is the intention of the University, in 
light of its stated policy of promoting equal opportunity in employ- 
ment, to implement this policy in the most effective and just manner 
possible and to divert the resources which would otherwise be 
spent in further contested litigation to this end. It is the intent of 
the parties to resolve by this Decree all issues raised by the Second 
Amended Complaint, to correct previous inequities, if any, and to 





“United States District Court, District of Minnesota, Fourth Division, Civil No. 4-73-435. 
Submitted by R. Joel Tierney, University Attorney, University of Minnesota. 
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Plaintiff initially asserted class action allegations in her Second Amended Complaint. 
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achieve on behalf of women full representation with respect to 
faculty employment at the University of Minnesota. 

This Decree shall be binding upon the parties, their agents, 
servants, employees, and all persons in active concert or participa- 
tion with them who receive actual or constructive notice of this 
Decree, and 


IT IS HEREBY ORDERED AND DECREED: 


I. General Prospective Relief: 


A. The University is permanently enjoined from discriminating 
against women on the basis of sex with respect to the terms and 
conditions of employment, including, without limitation, recruit- 
ment, hiring promotion, salary, the renewal of regular appoint- 
ments, and the granting of tenure, for all academic non-student 
employees. 

B. The University shall establish, by modifying and supple- 
menting existing procedures where necessary, a program of affirm- 
ative action for female academic non-student employees and appli- 
cants for such positions. “Affirmative action,” for the purposes of 
this Decree, means: (1) procedures designed to advise women of 
available positions in the University; (2) good faith efforts to employ 
qualified women at least to the point where the proportion in each 
academic unit approximates the proportion of women obtaining the 
requisite advanced degree (and/or meeting the other relevant cri- 
teria) in the relevant discipline(s) within the five (5) years prior to 
the year in which such position is to be filled (for non-tenured 
positions), and within the ten (10) year period ending five (5) years 
prior to the year in which such position is to be filled (for tenured 
positions); and (3) the establishment, to the extent not already 
existing, of written sex-neutral criteria for evaluating the qualifi- 
cations of nonstudent academic employees as required by Part VI 
of this Decree. 

Responsibility for the implementation of University affirmative 
action policies and procedures rests upon all officers of the Univer- 
sity authorized to make decisions and/or recommendations in per- 
sonnel matters, including, but not limited to, vice presidents, deans, 
directors, department heads, chairs and equal employment oppor- 
tunity officers at the central, collegiate, and departmental levels, 
and upon all members of search committees. Ultimate responsibility 
for such policies and procedures rests with the Board of Regents of 
the University. 

Affirmative action does not require the University to employ 
or retain a woman if another person is better qualified than she, 
provided, however, that where two or more candidates are approx- 
imately equally well qualified for a position and the hiring unit 
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employs a percentage of women less than the proportion of women 
obtaining the requisite advanced degree (and/or meeting other 
relevant criteria) within the five (5) years prior to the year in which 
such position is to be filled (for non-tenured positions), or within 
the ten (10) year period ending five (5) years prior to the year such 
position is to be filled (for tenured positions), affirmative action 
requires that preference be given to an approximately equally well 
qualified female candidate over another candidate who is not also 
a member of a protected class as defined in this Decree. 

Nothing in this Decree shall be construed to prevent the Uni- 
versity from voluntarily adopting an affirmative action program for 
protected classes other than women to the same or similar effect as 
the one provided in this Decree for women. 

C. The University’s affirmative action program for women 
shall be consistent with the provisions of applicable federal statutes 
and regulations as the same may be modified from time to time and 
shall take into full consideration the University’s obligations to all 
protected classes. 

D. The University will establish a University Committee on 
Equal Employment Opportunity for Women (hereinafter referred 
to as “the Committee’’), which shall report to the Faculty Senate 
and the University Senate through the Senate Committee on Faculty 
Affairs. The Committee shall consist of seven (7) members of the 
faculty of the University, as voting members, and a representative 
of the Office of the Vice President for Academic Affairs and a 
representative of the Equal Opportunity/Affirmative Action Office 
as ex officio, non-voting members. The Committee shall be selected 
to reflect the general interest of the University in the pursuit of 
excellence in teaching and research as well as the special interests 
of women. For the duration of this Decree, five (5) members shall 
be appointed in the manner prescribed for the selection of Univer- 
sity Senate Committees. In addition, the plaintiff class shall elect 
(pursuant to a procedure and for a term to be established by the 
Special Master) two (2) full-time University faculty members, at 
least one (1) of whom shall be a member of the regular faculty. The 
Committee shall have the following charge: 


The Committee shall recommend policies which would guarantee equal em- 
ployment opportunity for women in the faculty of the University. It shall 
review the University’s progress in implementing the terms of the decree in 
Rajender v. University of Minnesota and shall consult with the University 
Equal Opportunity Officer and the President concerning any problem areas in 
this regard. It shall propose approaches for assuring that the University has an 
active affirmative action program for women in all of its academic units. It 
may examine policies of the University to determine whether they would have 
a disparate impact on women, and may make recommendations to the Uni- 
versity administration or to the University Senate, if they do. The Committee 
shall advise the University administration, but does not itself have adminis- 
trative authority. The Committee shall report to the Senate through the Senate 
Committee on Faculty Affairs. 
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The Committee shall have the powers common to University Senate 
Committees. It shall be constituted initially as soon as practicable 
after this Decree becomes a final judgment, but in no event later 
than the end of the first full academic quarter thereafter. 

Service on the Committee shall be treated as a positive contri- 
bution to the University and to the academic unit in which the 
Committee member is employed. In connection with any decision 
involving the terms and conditions of employment where contri- 
butions to the University or the academic unit are relevant, the 
University will give the same weight to service on the Committee as 
it does to service on any other University Senate Committee. 

E. 1. The University shall cause each academic unit (normally 
the department) in which initial hiring decisions are made to set 
goals and timetables for the hiring of female faculty, periodically, 
but not less frequently than every two (2) years, in a manner 
consistent with the then applicable federal regulations. Each such 
academic unit shall attach to its statement of goals and timetables 
a copy of the most recent goals and timetables previously set by the 
academic unit. If those goals and timetables have not been met for 
women, such academic unit shall also attach a written explanation 
stating why such goals and timetables have not been met. A copy 
of any statement of goals and timetables which has such a written 
explanation attached shall be forwarded by the University Equal 
Opportunity Officer to the Committee established pursuant to Par- 
agraph I.D of this Decree. 

2. The University shall also cause each collegiate unit to 
aggregate the goals of its constituent academic units set pursuant to 
Paragraph I.E.1, but this aggregated calculation is for information 
only and creates no additional goals. The head of each academic 
unit and collegiate unit shall maintain a copy of the goals and 
timetables for that unit, and the University Equal Opportunity 
Officer shall maintain a complete set for all units, and shall make 
it available for inspection to the Committee or to any member of 
the class. [The obligation to make copies of goals and timetables 
available for inspection is not limited to the University Equal 
Opportunity Officer but also applies to the head of each academic 
unit and each collegiate unit. The copies of the goals and timetables 
and applicant flow and hiring data maintained in the office of the 
University Equal Opportunity Office ... shall also be made avail- 
able for inspection during regular office hours by any member of 
the public.] 

3. The University shall also cause each academic unit in 
which initial hiring decisions are made to identify availability pool 
data sources pursuant to the procedures outlined in Exhibit A 
hereto and to follow the Search Procedures outlined in Exhibit B 
hereto. Such data will be used to determine when an approximately 
equally well qualified female candidate must be given preference 
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over another candidate who is not also a member of a protected 
class, pursuant to Paragraph I.B of this Decree, and are not intended 
to assign a fixed number of places to women. [The copies of the 
goals and timetables and applicant flow and hiring data maintained 
in the office of the University Equal Opportunity Office ... shall 
also be made available for inspection during regular office hours by 
any member of the public. ] 

4. The University shall provide to each academic unit in 
which initial hiring decisions are made, annually in advance of the 
commencement of any search procedures by that unit, the following 
summaries of availability pool data and applicant flow and hiring 
data: 

a. A summary of the statistical availability of women 
(stated separately for tenured and non-tenured positions) pos- 
sessing the requisite degree(s) in the discipline(s) identified by the 
academic unit pursuant to Paragraph 2 of Exhibit A to this 
Decree. This summary shall be calculated in the manner set forth 
in Paragraph 2.b of Exhibit B to this Decree. 

b. A cumulative summary for the five (5) most recent 
academic years (stated separately for tenured, tenure-track, and 
non-regular faculty positions and excluding those positions where 
no search is required by Paragraph 7 of Exhibit B to this Decree) 
of (1) the total applications for faculty positions received by the 
academic unit, (2) the total number of such applications received 
from women, and (3) the percentage of the total applications 
received from women. This summary shall be calculated from 
official University documents, which may include Forms 16 and 
17 as they may be from time to time modified. 

c. A cumulative summary for the five (5) most recent 
academic years (stated separately for tenured, tenure-track, and 
non-regular faculty positions and excluding those positions where 
no search is required by Paragraph 7 of Exhibit B to this Decree) 
of (1) the total applicants for faculty positions who were “‘seri- 
ously considered,” (2) the total number of “seriously considered” 
applicants who were women, and (3) the percentage of the total 
applicants “seriously considered” that the women “seriously con- 
sidered” constituted. This summary shall be calculated from 
official University documents, which may include Forms 16 and 
17 as they may be from time to time modified. [The term “seri- 
ously considered” means included in the final stages of the 
selection process usually by being invited to an interview or other 
oral presentation. | 

d. A cumulative summary for the five (5) most recent 
academic years (stated separately for tenured, tenure-track and 
non-regular faculty positions and excluding those positions where 
no search is required by Paragraph 7 of Exhibit B to this Decree) 
of (1) the total number of persons hired, (2) the total number of 
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women hired, and (3) the percentage of total persons hired that 
were women. 


The University will exercise its best efforts to have such summaries 
and the data upon which they are based in computer readable form 
within twelve (12) months from the date of entry of this Decree and 
shall, on the anniversary date of this Decree, report to the Special 
Master and the Committee what progress has been made in this 
regard. In the event the Special Master determines that reasonable 
progress has not been made or that the University has not exercised 
its best efforts, (s)he shall order the University to take such action 
deemed necessary to have such summaries and data upon which 
they are based in computer readable form as promptly as possible. 
A hard copy of the summaries of such data prepared annually for 
each academic unit in which initial hiring decisions are made shall 
be maintained in the office of the University Equal Opportunity 
Officer for a period of three (3) years and the summaries for a given 
collegiate unit shall be available for inspection during regular office 
hours by any applicant for a faculty position in any of its constituent 
academic units. In addition, all such summaries shall be available 
for inspection by any member of the Committee. 

5. The University shall, in all solicitations, notices and ad- 
vertisements for vacancies in academic non-student positions, in- 
clude the following language: “The University of Minnesota specif- 
ically invites and encourages applications from women and minor- 
ities.” 


II. Resolution of Past and Future Individual Claims: 


A. Any member of the class who has reason to believe that 
she has been injured by unlawful sex discrimination in the Univer- 
sity’s employment practices, policies or procedures as the result of 
any act or decision which occurred at any time after March 24, 
1972, may file a claim with the Special Master as hereinafter 
provided. The Special Master shall defer action on such claim for 
up to one hundred eighty (180) days, exclusive of the period of June 
16 to September 15. The Special Master shall forward a copy of 
each such claim to the University. [The Special Master(s) appointed 
hereunder shall develop a list of qualified experienced faculty 
advisors which shall be mailed at the earliest possible time as part 
of the claims procedure, to all persons receiving a claim form, from 
which a potential claimant could select such an advisor if she 
wished to have one.] 

B. All such claims shall be in the form attached to the Class 
Notice or in a facsimile thereof. The claim shall: (1) describe the act, 
decision, employment policy, practice or procedure complained of, 
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(2) state the facts known to the claimant upon which the claim is 
based, (3) contain such supporting documentation as is then avail- 
able to her, (4) include a specific allegation of sex discrimination, 
and (5) state the relief which is requested. Two or more claimants 
who assert that they have been injured by the same act, decision, 
policy, practice or procedure may elect to file a single claim. 

C. All such claims relating to acts occurring before the effective 
date of this Decree must be postmarked no later than sixty (60) days 
from the date of last publication of the Notice required to be 
published pursuant to this Decree. All such claims relating to acts 
occurring on or after the effective date of this Decree shall be 
postmarked no later than sixty (60) days after notice of the action 
complained of. [The time limitations for filing claims shall be 
specified on the claim/petition forms and in the second stage notice 
as authorized by the Court by Order directing notice to the class of 
the claims procedures.] 

D. 1. The Special Master shall defer action on any claim which 
has not been previously heard and determined by an appropriate 
University tribunal and shall refer such claim to the University, 
which may refer the matter to an appropriate internal academic 
tribunal. This deferral of action by the Special Master shall be for 
the sole purpose of permitting a final, fully informed, internal 
judgment by the University on the claim. The report of the internal 
tribunal, its conclusions, recommendations or any part thereof shall 
not be acmissible in evidence in any subsequent proceeding. This 
internal proceeding shall not in any way prejudice the Claimant by 
limiting evidence in further proceedings. However, statements made 
and evidence submitted in the internal proceeding may be used in 
any subsequent proceeding to the extent permitted by the Federal 
Rules of Evidence. The Claimant shall appear as a witness, subject 
to cross-examination, and shall produce documents and other evi- 
dence in her possession or control relevant to her claim and shall 
present her claim in accordance with the procedural rules of the 
tribunal. It she fails to assist an appropriate internal tribunal in 
good faith, sanctions may be imposed as provided in Paragraph 
II.D.5. The University shall have the obligation to produce wit- 
nesses, subject to cross-examination, shall produce documents and 
other evidence in its possession or control relevant to the claim, and 
shall proceed in accordance with the procedural rules of the tri- 
bunal. If it fails to do so, sanctions may be imposed as provided in 
Paragraph II.D.5. 

If the Claimant is entitled to a hearing before a University 
internal tribunal on any other claim(s) relating to the same subject- 
matter, she shall have the right to submit such other claim(s) to the 
same internal tribunal for concurrent consideration by so specifying 
in writing. If she fails to do so, she will be deemed to have refused 
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to submit such other related claim(s) in a timely way, to have 
waived the right to an internal hearing on any such claim(s) and to 
have waived any substantive claim(s) based on the University’s 
failure to offer an opportunity for such a hearing. 

The internal tribunal shall forward its report and recommen- 
dations to the Claimant and to the President of the University. The 
President shall make the University’s final internal decision on the 
matter, shall send a copy of that decision to the Claimant, and shall 
notify the Special Master that (s)he has done so, in the form 
prescribed in Exhibit C. 

The University shall complete any internal review of the matter 
and the President shall make the final internal decision within: 


a. one hundred twenty (120) days, in the case of claims 
brought by unsuccessful applicants for positions, alleging only 
sex discrimination, in which the Claimant was not an employee 
of the University at the time of the act or decision complained of, 
or 

b. one hundred eighty (180) days, in all other cases. 


The applicable period shall run from the data the Special Master 
sends the Claim to the University. The period from June 16 to 
September 15 shall not be included in computing the period. If the 


University has not completed its internal consideration of the matter 
within the prescribed period, it shall be deemed to have waived 
further internal consideration of such claim. 

2. With respect to any such claim which has been fully heard 
and determined by an appropriate University tribunal prior to the 
effective date of this Decree, the President shall, within sixty (60) 
days of the date the Special Master sends the Claim to the Univer- 
sity, either confirm or modify the University’s previous decision, 
shall send a copy of this final decision to the Claimant, and shall 
notify the Special Master that (s)he has done so, in the form 
prescribed in Exhibit C. 

3. Within sixty (60) days after the date the President sends 
the University’s final internal decision to the Claimant, or the due 
date thereof, whichever is earlier, the Claimant shall either make a 
written Request to Proceed or withdraw the claim. If the Claimant 
has neither filed a Request to Proceed nor withdrawn the claim 
within sixty (60) days of the date the President sends the Special 
Master the notice specified in Exhibit C, the Special Master shall 
notify the Claimant in writing that, unless her Request to Proceed 
is submitted and postmarked within an additional twenty-one (21) 
days, her claim will be dismissed. [Upon reasonable request and 
cause shown the Special Master may grant any party to any pro- 
ceeding hereunder, such additional time as is appropriate for further 
discovery or preparation for hearing.] 
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4. During the period between the filing of the claim and the 
due date for the Request to Proceed, the Claimant and the University 
shall be accorded any discovery permitted by the Federal Rules of 
Civil Procedure and may request assistance of the Special Master 
in obtaining it. If a Claimant wishes to inspect anything other than 
summary or statistical data regarding the act or decision which is 
the subject of her claim, she shall apply to the Special Master (in 
such form and manner as the Special Master may require) for leave 
to inspect such other documents or things, and the Special Master 
shall grant such leave only if (s)he concludes that the documents 
sought are relevant to the claim being asserted by the Claimant. In 
determining relevancy, the Special Master shall apply the law 
relating to discovery in Title VII cases. In the event that the Uni- 
versity wishes to inspect any documents or things in the possession 
or control of the Claimant, the University shall address such a 
request to the Special Master, who shall apply the same standard of 
relevance outlined above. The parties shall abide by the discovery 
decisions of the Special Master and shall be subject to the sanctions 
provided in the Federal Rules of Civil Procedure for failure to 
comply with discovery orders. In the event the Special Master 
grants discovery to either party beyond inspection of summary or 
statistical data, the party seeking such discovery shall execute a 
confidentiality agreement in a form prescribed by the Special Mas- 
ter, which shall be substantially similar to that attached hereto as 
Exhibit D. 

5. Upon receiving a written Request to Proceed, the Special 
Master shall allow a further reasonable period of at least ninety (90) 
days from the date of the postmark on the Request to Proceed for 
additional discovery. During this ninety-day period, the Special 
Master shall direct the claimant and the academic unit involved 
each to designate one person to sit as a member of the panel to hear 
the claim. These two persons and the Special Master shall constitute 
the “Hearing Panel.’”’ The Hearing Panel shall promptly hear and 
determine the claim at the conclusion of the ninety-day discovery 
period. Claims relating to the same subject matter which have been 
submitted for concurrent consideration by the University tribunal 
but which are not based on sex discrimination shall not be heard 
by the Hearing Panel. 

If, on notice and motion, the Special Master determines that 
the Claimant did not make a good faith effort to comply with the 
requirements of Paragraph II.D.1, the Special Master may continue 
to defer the proceedings until she has done so. If, on notice and 
motion made at any time during the deferral period, the Special 
Master determines that the University is not making a good faith 
effort to refer the matter to an appropriate internal tribunal or has 
not otherwise complied with Paragraph II.D.1, the Special Master 
may shorten the deferzal period. 
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Service on a Hearing Panel shall be treated as a positive 
contribution to the University and to the academic unit in which 
the Hearing Panel member is employed. In connection with any 
decision involving the terms and conditions of employment where 
contributions to the University or the academic unit are relevant, 
the University will give the same weight to service on a Hearing 
Panel as it does to service on a University Senate Committee. All 
reasonable out-of-pocket expenses made necessary by a panel mem- 
ber’s service on a Hearing Panel shall be paid by the University. 

6. If the Special Master finds that more than one (1) claim is 
made involving appointment or promotion to the same position in 
the same academic unit, all such claims of sex discrimination shall 
be consolidated for hearing before a single Hearing Panel and, if 
the Hearing Panel makes a determination adverse to the academic 
unit, they shall also determine which of the Claimants, if any, was 
more qualified for the position than the person hired. In the event 
that the Hearing Panel finds that more than one of the Claimants 
was more qualified than the person hired, they shall also determine 
which of said Claimants was most qualified for the position. The 
relief provided in Paragraph II.D.9 shall be granted only to one 
Claimant in the instance of any one position. If the Claimants 
participating in such a consolidated hearing cannot agree on a single 
person to designate as their representative on the Hearing Panel, 
the Special Master shall designate the Claimants’ representative. 

7. The Special Master shall preside at all non-internal hear- 
ings held pursuant to Paragraphs II.D.5 and II.D.6 of this Decree 
and regulate their course. The parties shall be afforded reasonable 
opportunity to present their cases to the Hearing Panel by oral 
testimony and other evidence, to confront and cross-examine wit- 
nesses and otherwise to rebut the evidence of the other party. The 
proceedings before the Hearing Panel shall be governed by the 
Federal Rules of Evidence and the Federal Rules of Civil Procedure. 
All evidentiary rulings shall be made by the Special Master. All 
decisions of the Hearing Panel on the merits of a Claim and on 
other issues shall be made by majority vote of the Panel. The 
deliberations of the Hearing Panel preceding all such decisions shall 
be conducted in private. 

The Special Master shall have the power to subpoena persons, 
documents, and things and to administer oaths in connection with 
proceedings before the Hearing Panel. 

The hearing before the Hearing Panel shall be public and shall 
be reported by stenotype, or recorded on tape, verbatim. This report 
or recording shall be kept by the Special Master as part of the 
record in the case. On request of the Claimant or the University, 
the Special Master shall make a transcript or a copy of the recording 
available to the requesting party for copying. 
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8. In all matters heard by a Hearing Panel pursuant to Part 
II of this Decree, the respective burdens of proof shall be those 
placed on litigants in civil actions under Title VII. Evidence of 
statistical disparity or the lack thereof may be introduced in any 
such hearing and shall be given the weight accorded thereto by 
statute or judicial decision in employment discrimination cases 
under Title VII. If the burden of going forward shifts to the Univer- 
sity, the University shall have, in addition to the burdens otherwise 
provided by law, the burden of proving, by the preponderance of 
the evidence, that the search procedures prescribed by Exhibit B 
(for hiring decisions or decisions noi to fill a faculty position) or the 
evaluation procedures required by Part VI of this Decree (for tenure 
and promotion decisions), as appropriate, were followed in good 
faith. 

As to matters heard by the Panel with respect to the Chemistry 
Department, a Claimant will be deemed to have established a prima 
facie case upon a showing that she unsuccessfully applied for a 
position in that department or was deterred from applying for such 
a position by the University’s discriminatory practices. The burden 
shall then be on the University to demonstrate that the Claimant 
was denied employment opportunity for lawful reasons. 

9. In the event a Hearing Panel determines, pursuant to the 
procedures required in this Decree, that discrimination has oc- 
curred, that a particular Claimant should have been hired, granted 
tenure, contract renewal or promotion, received greater compensa- 
tion, or that other action should have been taken by the academic 
unit, and that the Claimant suffered injury as a result thereof, the 
Hearing Panel shall, consistent with the methods for awarding 
restitution in Title VII claims, determine the amount of backpay due 
the Claimant. In determining backpay, the Hearing Panel shall 
reduce the Claimant’s interim earnings by her expenses incurred as 
a result of the discriminatory action taken by the academic unit, 
including without limitation, moving expenses and costs incurred 
in seeking employment. The burden will be upon the Claimant to 
establish the amount of any claim for backpay, and that she has 
fully performed any duty she may have under Title VII to mitigate 
her damages. 

In any Claim Proceeding hereunder before a Hearing Panel in 
which a Claimant finally prevails, she shall receive, in addition to 
any backpay or other relief to which she may be entitled, her 
reasonable costs and disbursements which would be recoverable in 
a Title VII action and a reasonable sum, not exceeding Six Thousand 
Dollars ($6,000), for partial attorneys’ fees which she incurred 
because of the proceeding. If University regulations governing in- 
ternal grievance proceedings are ever amended to provide for an 
award of attorneys’ fees, then any sums received in reimbursement 
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of expenses and as attorneys’ fees in any Claim Proceeding shall be 
in addition to any amount awarded to the Claimant by the Univer- 
sity pursuant to such regulations; provided, however, that, in deter- 
mining the amount of reasonable attorneys’ fees in Claim Proceed- 
ings, the Special Master shall take into consideration whether the 
Claimant or her counsel has already been compensated for the same 
work by the University in connection with the internal grievance 
proceeding. Any application for reimbursement of expenses and 
attorneys’ fees shall be submitted to the Special Master within 
twenty-one (21) days after the Claim has been decided and all 
appeals are exhausted or the time for appeal has expired. 

No form of monetary relief other than backpay, reimbursement 
of expenses, and reasonable attorneys’ fees will be granted. The 
University shall pay each monetary award in full no later than one 
hundred twenty (120) days after the close of the fiscal year in which 
the award becomes final. An award of monetary relief will carry 
interest at the rate of eight percent (8%) from the date of the award. 

In addition to any monetary relief, as prescribed above, 
awarded as a remedy herein, any Claimant who, but for sex dis- 
crimination, would have been renewed or hired to fill a vacancy 
which was filled by a person not a member of a protected class 
after March 24, 1972, shall be offered the next available position of 
a substantially equivalent rank for which the Claimant applies in 
the academic unit involved, in preference to any other person. The 
academic unit shall notify such Claimant of each faculty position 
vacancy in that unit occurring over the four (4) years following the 
Hearing Panel’s determination and shall allow the Claimant a 
reasonable time in which to submit her application for such posi- 
tion. The requirements of this paragraph shall remain in effect for 
four (4) years. In making an award of an offer of employment, the 
Court shall retain jurisdiction over the matter if the employment is 
in the tenure-track or in a nonregular position for a period of three 
(3) years after termination of employment in the particular academic 
unit involved or until the Claimant is granted tenure, whichever 
first occurs. 

10. The Special Master shall formulate in writing findings of 
fact, conclusions of law, and recommendations based solely on the 
evidence in the record which support the Hearing Panel’s determi- 
nation. The District Court’s review of the findings and conclusions 
of the Special Master shall be governed by Rule 53(e)(2), Federal 
Rules of Civil Procedure. Upon review of the report of the Special 
Master on each such claim, the District Court shall enter an appro- 
priate order and make an express determination pursuant to Rule 
54(b) of the Federal Rules of Civil Procedure that there is no just 
reason to delay the entry of final judgment on such claim and shall 
forthwith cause judgment to be entered thereupon and shall notify 
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the parties to the claim that judgment has been entered. The parties 
to the claim fully reserve the right to appeal to the Court of Appeals 
for the Eighth Circuit from any judgment entered by the District 
Court pursuant to the findings, conclusions, and recommendations 
of the Special Master. 

11. Except as provided in Part III of this Decree, any person 
who files a Request to Proceed with the Special Master for resolu- 
tion of her individual claims pursuant to Part II of this Decree will 
have thereby waived the right to pursue any and all other avenues 
of relief with respect to those claims, including without limitation 
those afforded under Federal or State law. Any person who elects 
not to file such a Request to Proceed with the Special Master may 
pursue any other avenue of relief existing under Part III of this 
Decree or under Federal or State Law, but will have thereby waived 
and relinquished the right to pursue any other avenue of relief 
afforded by the terms of this Decree. [Prior to January 1, 1981, the 
University shall fully consider internally the issue whether any 
hearings held by any internal tribunal pursuant to this decree shall 
be public or non-public and, as a result of such consideration, may 
adopt any procedures it deems appropriate, subject to the review 
provisions set forth in this clarification. On or after January 1, 1981, 
any class member, qualified to do so under Part III of the Decree, 
who claims that the procedures, of the University in this regard 
violate due process, Title VII or the terms of this Decree, may file a 
Petition pursuant to Part III of the Decree raising any and all aspects 
of any internal tribunal which are closed or not open to the public, 
including without limitation, the possible prejudice occasioned to a 
claimant as a result of proceedings which are closed to the public 
in whole or in part, to the extent relevant to the alleged violations 
of due process, Title VII cr the terms of this Decree. In connection 
with any proceeding on any such Petition, the University waives 
the deferral period for further internal consideration which might 
otherwise apply pursuant to Paragraphs III. A, C, D, and E of the 
Decree, and the resolution of such a Petition may proceed upon 
filing of the Petition as if a Request to Proceed had been filed under 
Paragraph III. F of the Decree. The University agrees that a Petition 
challenging the procedures adopted by the University governing 
hearings held by any internal tribunal pursuant to this decree on 
the basis that such procedures violate due process, Title VII or the 
terms of the decree, is an appropriate subject for proceedings under 
Part III of the decree.] 


III. Resolution of Petitions for Declaratory Relief: 


A. Any fulltime female, non-student academic employee of the 
University who would have standing to bring an action for a 
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declaratory judgment under 28 U.S.C. § 2201 and who has reason to 
believe that an employment practice, policy or procedure of the 
University or any of its constituent units violates the provisions of 
Title VII or of this Decree, may file a Petition with the Special 
Master as hereinafter provided. The Special Master shall defer 
action on such Petition for up to one hundred eighty (180) days, 
exclusive of the period of June 16 to September 15, as provided 
herein. The Special Master shall forward a copy of each such 
Petition to the University. 

B. All such petitions shall be in a form attached to the Class 
Notice or in a facsimile thereof. The Petition shall: (1) describe the 
employment policy, practice or procedure, claimed to be unlawful, 
(2) identify the persons affected by such policy, practice or proce- 
dure, (3) state the facts known to the Petitioner upon which the 
Petition is based, (4) contain such supporting documentation as is 
then available to her, and (5) include a specific allegation of sex 
discrimination. 

C. 1. Within thirty (30) days of the date on which the Special 
Master sends the copy of the Petition to the University, the President 
may refer the policies, practices or procedures challenged therein 
to appropriate University committee(s), administrator(s) or other 
body(ies) for review. The President shall notify the Petitioner of the 
reviewing group(s). The reviewing committee(s), administrator(s) or 
body(ies) shall give the Petitioner an opportunity to present her 
views and shall notify her of public meeting(s) at which the matter 
will be considered. The purpose of this review is to give the 
University an opportunity to review the policies generally before 
the narrower question of their legality is tried pursuant to the 
provisions of this Decree. If the President fails to notify the Peti- 
tioner within the thirty (30) day period of referral to a reviewing 
body, the period of deferral shall end. 

2. If the President determines not to submit the questions 
raised in the Petition for internal review, (s)he shall notify the 
Petitioner and the Special Master within thirty (30) days of the date 
the Special Master sends the Petition to the University. This will 
end the period of deferral. 

3. If the University completes the internal review before the 
expiration of the one hundred eighty (180) day period, the President 
shall notify the Petitioner of the nature of the University’s resolution 
of the matter and shall notify the Special Master that the internal 
review is concluded. This will end the period of deferral. 

D. The period of deferral for University consideration expires 
on the earliest of: 

1. One hundred eighty (180) days after the Special Master 
sends the Petition to the University, or 

2. Thirty (30) days after the Special Master sends the 
Petition to the University, if the President fails to make a reference 
as provided in Paragraph III.C.1, or 
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3. Upon the President’s sending notice to the Petitioner 
and Special Master as provided in Paragraph III.C.2, or III.C.3. 

E. No later than sixty (60) days after the expiration of the 
deferral period, the Petitioner shall either make a written Request 
to Proceed, or withdraw the Petition. If the Petitioner has not filed 
a Request to Proceed within the sixty (60) day period, the Special 
Master shall notify the Petitioner in writing that, unless her Request 
to Proceed is filed and postmarked within an additional twenty-one 
(21) days, her Petition will be dismissed. 

F. Upon receiving a written Request to Proceed, the Special 
Master shall allow a reasonable period of at least ninety (90) days 
from the date of the postmark on the Request to Proceed for 
discovery. During this period, the Petitioner and the University shall 
be accorded any discovery permitted by the Federal Rules of Civil 
Procedure and may request the assistance of the Special Master in 
obtaining it. If a Petitioner wishes to inspect anything other than 
summary or statisticai data regarding the employment policy, prac- 
tice or procedure which is the subject of her Petition, she shall 
apply to the Special Master (in such form and manner as the Special 
Master may require) for leave to inspect such other doucments, and 
the Special Master shall grant such leave if (s)he concludes that the 
documents sought are relevant to the claim being asserted in the 
Petition. In determining relevancy, the Special Master shall apply 
the law relating to discovery in Title VII cases. In the event that the 
University wishes to inspect any documentation in the possession 
or control of the Petitioner, the University shall address such a 
request to the Special Master, who shall apply the same standard of 
relevance outlined above. The parties shall abide by the discovery 
decisions of the Special Master and shall be subject to the sanctions 
provided in the Federal Rules of Civil Procedure for failure to 
comply with discovery orders. In the event the Special Master 
grants discovery to either party beyond inspection of summary or 
statistical data, the party seeking such discovery shall execute a 
confidentiality agreement in a form prescribed by the Special Mas- 
ter, which shall be substantially similar to that attached hereto as 
Exhibit D. 

G. During the ninety (90) day discovery period, the Special 
Master shall direct the Petitioner and the academic unit involved 
each to designate one person to sit as a member of the panel to hear 
the Petition. These two persons and the Special Master shall con- 
stitute the “Hearing Panel.” If more than one person has joined in 
the Petition and Petitioners cannot agree on a single person to 
designate as their representative on the Hearing Panel, the Special 
Master shall designate the Petitioners’ representative. 

Service on a Hearing Panel shall be treated as a positive 
contribution to the University and to the academic unit in which 
the Hearing Panel member is employed. In connection with any 
decision involving the terms and conditions of employment where 





234 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 2 


contributions to the University or the academic unit are relevant, 
the University will give the same weight to service on a Hearing 
Panel as it does to service on a University Senate Committee. All 
reasonable out-of-pocket expenses made necessary by a panel mem- 
ber’s service on a Hearing Panel shall be paid by the University. 

The Hearing Panel shall promptly hear and determine the 
Petition at the conclusion of the ninety (90) day discovery period. 
The Special Master shall preside at all non-internal hearings held 
pursuant to Part III of this Decree and regulate their course. The 
parties shall be afforded reasonable opportunity to present their 
cases to the Hearing Panel by oral testimony and other evidence, to 
confront and cross-examine witnesses, and otherwise to rebut the 
evidence of the other party. The proceedings before the Hearing 
Panel shall be governed by the Federal Rules of Evidence and the 
Federal Rules of Civil Procedure. All evidentiary rulings shall be 
made by the Special Master. All decisions of the Hearing Panel on 
the merits of a Petition and on other issues shall be made by 
majority vote of the Panel. The deliberations of the Hearing Panel 
preceding all such decisions shall be conducted in private. 

The Special Master shall have the power to subpoena persons, 
documents, and things and to administer oaths in connection with 
proceedings before the Hearing Panel. 

The hearing before the Hearing Panel shall be public and shall 
be reported by stenotype, or recorded on tape, verbatim. This report 
or recording shall be kept by the Special Master as part of the 
record in the case. On request of the Petitioner or the University, 
the Special Master shall make a transcript or a copy of the recording 
available to the requesting party for copying. 

In any Petition Proceeding hereunder before a Hearing Panel 
in which a Petitioner finally prevails, she shall-receive her reason- 
able costs and disbursements which would be recoverable in a Title 
VII action and a reasonable sum, not exceeding Six Thousand 
Dollars ($6,000), for partial attorneys’ fees which she incurred 
because of the proceeding. If University regulations governing in- 
ternal grievance proceedings are ever amended to provide for an 
award of attorneys’ fees, then any sums received in reimbursement 
of expenses and as attorneys’ fees in any Petition Proceeding shall 
be in addition to any amount awarded to the Petitioner by the 
University pursuant to such regulations; provided, however, that, 
in determining the amount of reasonable attorneys’ fees in Petition 
Proceedings, the Special Master shall take into consideration 
whether the Petitioner or her counsel has already been compensated 
for the same work by the University in connection with the internal 
grievance proceeding. Any application for reimbursement of ex- 
penses and attorneys’ fees shall be submitted to the Special Master 
within twenty-one (21) days after the Petition has been decided and 
all appeals are exhausted or the time for appeal has expired. 
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H. 1. If the Petition alleges violation of the provisions of Title 
VII, the respective burdens of proof for the parties in the proceeding 
shall be the same as those placed upon litigants in civil actions 
under Title VII. In the event a Hearing Panel determines, pursuant 
to the procedures required in this Decree, that an employment 
practice, policy or procedure violates Title VII, they shall declare 
that such practice, policy or procedure is unlawful as to the persons 
identified in the Petition or any subgroup thereof. In the event that 
the Hearing Panel determines, pursuant to the procedures required 
in this Decree, that an employment practice, policy or procedure 
does not violate Title VII, they shall declare that such policy, 
practice or procedure is lawful as to the persons identified in the 
Petition or any subgroup thereof. 

2. If the Petition alleges violation of the terms of this Decree, 
which is not also a violation of Title VII, the burden of proof shall 
be on the Petitioner to establish such violation. In the event a 
Hearing Panel determines, pursuant to the procedures required in 
this Decree, that an employment practice, policy or procedure 
violates the terms of this Decree, they shall so declare. In the event 
that the Hearing Panel determines, pursuant to the procedures 
required in this Decree, that an employment practice, policy or 
procedure does not violate the terms of the Decree, they shall so 
declare. 

3. No question other than the alleged violation of Title VII or 
the alleged violation of this Decree specified in the Petition shall be 
within the jurisdiction of the Hearing Panel. 

4. No form of relief other than the declarations provided in 
Paragraphs III.H.1 and III.H.2 shall be granted on any Petition under 
this Part, provided, however, that nothing in Part III of this Decree 
shall bar a person from receiving relief provided for in Part II of 
this Decree if the person complies with the requirements of Part II 
and is found to be entitled to relief in a proceeding held pursuant to 
Part II. 

1. The Special Master shall formulate in writing findings of 
fact, conclusions of law, and recommendations based solely on the 
evidence in the record which support the Hearing Panel’s determi- 
nation. The District Court’s review of the findings and conclusions 
of the Special Master shall be governed by Rule 53(e)(2), Federal 
Rules of Civil Procedure. Upon review of the report of the Special 
Master on each such petition, the District Court shall enter an 
appropriate order and make an express determination pursuant to 
Rule 54(b) of the Federal Rules of Civil Procedure that there is no 
just reason to delay the entry of final judgment on such petition 
and shall forthwith cause judgment to be entered thereon and shall 
notify the parties that judgment has been entered. The parties to 
the Petition fully reserve the right to appeal to the Court of Appeals 
for the Eighth Circuit from any judgment of the District Court 
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entered pursuant to the findings, conclusions, and recommendations 
of the Special Master. 

J. Any Petitioner who files a Request to Proceed with the 
Special Master pursuant to Part III of this Decree will have thereby 
waived the right to pursue any and all other avenues of relief 
relating to the subject-matter of the Petition, including without 
limitation, those afforded under Federal or State law. A person may, 
however, file both a Claim under Part II and a Petition under Part 
III of this Decree. Any Petitioner who elects not to file a Request to 
Proceed on the Petition with the Special Master may pursue any 
other avenue of relief existing under Federal or State law or under 
Part II of this Decree, but will have thereby waived and relinquished 
the right to pursue any avenue of relief afforded by the terms of 
Part III of this Decree. 


IV. Special Master: 


A. Pursuant to the terms of this Decree, the Court shall appoint 
an attorney who has been agreed upon by both parties and the 
Court as a Special Master. If the office of Special Master becomes 
vacant, the Court shall appoint an attorney who has been agreed 
upon by both parties and the Court as successor Special Master. If 
the Special Master determines that (s)he needs assistance in per- 
forming his/her duties, (s)he may apply to the Court for the appoint- 
ment of Assistant Special Masters. If the Court determines that one 
or more such Assistant Special Masters are needed, (s)he shall be 
appointed upon agreement of the parties and the Court as to the 
person(s) to serve in that capacity. 

B. The Special Master shall periodically submit to the Court 
accounts of his/her expenses, including a reasonable fee for the 
services of the Special Master and any Assistants. On order of the 
Court, made after notice to the University and an opportunity to be 
heard, such accounts of expenses and reasonable fees as are ap- 
proved by the Court shall be paid by draft from the Clerk of Court. 
The University shall maintain an account with the Clerk of Court 
sufficient to pay such expenses and fees. The expenses properly 
reimbursable to the Special Master may include the expense of any 
and all notices to the class required to be given pursuant to this 
Decree. 


V. Definitions: 
A. For purposes of this Decree: 


1. An “academic employee” of the University is one in an 
academic classification. Academic employees are divided into 
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two categories, faculty members and non-faculty academic em- 
ployees. 

2. A “faculty member” is an academic employee who holds 
the rank of professor (including Regents’ professor), associate 
professor, assistant professor, instructor, research associate, re- 
search fellow or lecturer. A “non-faculty academic employee” is 
any other academic employee. Faculty members are divided into 
two categories, regular faculty members and non-regular faculty 
members. 

3. A “regular faculty member” is a faculty member who 
holds a position designated “regular” according to the University’s 
Regulations Concerning Faculty Tenure. A “nonregular faculty 
member” is a faculty member who holds a position designated 
“non-regular,” according to those Regulations. Regular faculty 
members are divided into two categories, tenured and probation- 
ary. 

4. A “tenured faculty member” is a regular faculty member 
who holds continuous tenure according to the Regulations Con- 
cerning Faculty Tenure. A “probationary faculty member” is a 
regular faculty member on probationary status according to those 
Regulations, or a person holding an analogous position under 
special contract. A “tenure track” position is synonymous with a 
“probationary faculty” position. 

5. A “student employee” is an employee who is a student at 
the University of Minnesota other than an occasional or part-time 
student in extension or similar courses not leading to a degree. A 
‘“non-student employee’ is an employee who is not a student 
employee. 

6. A “full-time academic employee” is an employee who is 
employed at least two-thirds (2/3) time over the academic year as 
a whole, i.e., one hundred percent (100%) time for two (2) quarters 
or sixty-seven percent (67%) time for three (3) quarters or some 
equivalent combination. A “part-time” employee is an employee 
who is not a full-time employee. 

7. For the purposes of determining availability pursuant to 
Paragraphs I.B and I.E, and Exhibits A and B only, “non-tenured” 
faculty members means non-regular faculty members and pro- 
bationary faculty members. This special definition does not apply 
elsewhere and in particular does not apply to Part VI (Evaluation 
Procedures) or to those portions of Exhibit B (Search Procedures) 
where separate procedures are established for probationary and 
non-regular faculty. 


B. For the purposes of this Decree: 


1. An “academic unit’ is an administrative subdivision of 
the University within which initial recommendations and deci- 
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sions on hiring and tenure take place. It is normally a department, 
but in some circumstances may be a school, division, college, 
institute or other subdivision. 

2. The “head” of an academic unit is the chief administrative 
officer of the unit. It is normally a head or chairperson, but in 
some circumstances may be a dean, director or other officer. 

3. The “tenured faculty” of an academic unit consists of the 
tenured regular faculty members of that unit. 

4. A “collegiate unit” is a school, college, institute, campus 
or similar administrative grouping of academic units, as deter- 
mined by the University. 

5. The “head” of a collegiate unit is the chief administrative 
officer of that unit. It is normally a dean, but in some circum- 
stances may be a director, provost or other officer. 


C. For the purposes of this Decree “‘protected class(es)” means 
any class of persons entitled to affirmative action pursuant to 
applicable law or regulation (including regulations governing con- 
tractors with the federal or state governments) other than any such 
class of persons which, at the time of a particular employment 
decision, is statistically either at parity or over-represented in the 
academic unit according to the calculations used to determine when 
an approximately equally well qualified female candidate is to be 
preferred over another candidate who is not a member of a pro- 
tected class, as set out in Exhibit B to this Decree. 

D. For the purposes of this Decree, “Title VII’ means Title VII 
of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e, et 
seq. [sic]. 

E. Persons appointed as county extension agents by joint action 
of the University and the county boards of the several counties 
pursuant to Minnesota Statutes §§ 38.33 through 38.38 shall not be 
deemed to be “academic employees” of the University for the 
purposes of this Decree, even if they hold academic titles which 
might otherwise qualify them as such. 

F. In the event of any ambiguity or conflict in the terms or 
provisions of this Decree, the Decree shall be construed in accord 
with Title VII. 


G. Exhibits A, B, C and D are incorporated into and made part 
of this Decree. 


VI. Evaluation Procedures 


A. For regular faculty positions, each academic unit shall have 
established, by January 1, 1981, and shall maintain written sex- 
neutral criteria and evaluation procedures for: (a) hiring; (b) salary 
review and adjustment; (c) contract renewal; and (d) granting of 
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tenure and promotions. These criteria and evaluation procedures 
shall be stated and applied as objectively as possible and the 
academic unit shall also state in writing the proportionate weight 
or importance which it will attach to each criterion. The weight 
assigned to different criteria may differ for different positions 
within the academic unit. Without limitation and by way of exam- 
ple, hiring criteria which an academic unit may adopt could include: 
(a) effectiveness in teaching; (b) professional distinction in research 
and writing or artistic production; (c) the personal needs, programs, 
policies, priorities, and options of the academic unit concerned and 
the necessary qualifications of applicants or other available individ- 
uals to satisfy them; and (d) contributions, other than teaching, 
research and writing, to the University, the community, the state, 
and the nation. Criteria (a) and (b) must be considered primary; 
satisfaction of criteria (c) and (d) alone would not constitute ade- 
quate grounds for hiring in the absence of a satisfactory record with 
respect to criteria (a) and (b). 

B. For regular probationary faculty positions, commencing no 
later than January 1, 1981: 


1. Each academic unit shall maintain written procedures for 
annual reviews. The head of an academic unit will maintain a file 
on each such employee in his/her academic unit which will 
include copies of: (a) appointment and salary correspondence; (b) 
all previous annual reviews of the employee; (c) an annually 
revised curriculum vitae of the employee; (d) citations to or copies 
of his/her scholarly publications; and (e) materials on teaching 
performance (including University-approved student evaluations 
to the extent they exist). 

2. The head of the relevant academic unit (or other desig- 
nated faculty member) and each such employee will be respon- 
sible for submitting such information within their control, re- 
spectively, so that each such employee’s file contains up-to-date 
information. If the information in such files appears incomplete 
or uninformative, the head of the relevant academic unit (or other 
designated faculty member) shall make a reasonable effort to 
obtain additional information from the employee; however, the 
responsibility for furnishing or withholding complete and accu- 
rate information that has been requested must rest upon the 
employee. The head of the academic unit shall inform the aca- 
demic employees of the academic unit of their right under Min- 
nesota Law (Minnesota Laws, 1975, Chapter 401) to examine or 
obtain copies of filed data of which they are the subjects and to 
have the meaning of it explained to them. (S)he shall encourage 
each such employee to review periodically his/her personnel files 
and to add materials or observations the employee thinks are 
needed to complete or correct the file. 
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3. The annual review of each such employee will be con- 
ducted on a regular annual schedule at a duly called meeting of 
the tenured faculty for the relevant academic unit. The contents 
of the employee’s file will be reviewed and his/her performance 
will be evaluated in accordance with the written sex-neutral 
criteria established by the academic unit pursuant to Paragraph 
A. 

4. A written report containing the evaluation of each such 
employee will be made under the direction of the head of the 
academic unit. Upon completion of the report the head of the 
relevant academic unit (or other designated faculty member) shall 
arrange to meet with the employee and personally present to 
him/her the evaluation by the tenured faculty. The report shall 
then be filed in the employee’s file. Within fifteen (15) days of 
this meeting, the employee may file a written comment in re- 
sponse to his/her evaluation report, and such comment shall be 
placed in his/her file. Lack of such comment shall not be con- 
strued as total agreement with the tenured faculty evaluation. 


C. Non-regular faculty positions are for a fixed period of time 
and carry no promise of renewal or of special consideration for 
appointment to regular faculty positions and are not intended by 
the University to create any such expectation. However, each aca- 
demic unit will give timely notice to all non-regular faculty employ- 
ees in the unit of vacancies in that unit in the regular faculty and of 
available non-regular appointments in the unit in any given aca- 
demic year, and shall give such non-regular faculty employees the 
opportunity to apply for such positions and to be considered for 
them on an equal footing with all other applicants. The University 
may limit the total length of time a person may serve in a non- 
regular position, provided such limitation is applied in a sex-neutral 
manner. 

D. For non-regular, temporary or part-time faculty appoint- 
ments, each academic unit shall have established by January 1, 
1981, and shall maintain written sex-neutral criteria and evaluation 
procedures for hiring and salary determination. Such written cri- 
teria and evaluation procedures shall be stated and applied in the 
manner set forth in Paragraph A above, but they may be different 
from those used for regular faculty in the same unit. 

E. By January 1, 1981, each academic unit employing non- 
faculty academic non-student employees shall develop and main- 
tain written sex-neutral procedures and criteria for hiring, salary, 
and promotion decisions for such persons. 

F. Through the appropriate vice president or provost, all col- 
legiate units will be directed: 


1. To develop, by September 1, 1980, specific written instruc- 
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tions for their departments concerning the implementation of the 
University’s affirmative action policies and programs and to 
submit them to the Vice President for Academic Affairs and the 
University Equal Opportunity Officer for review and approval; 
the instructions should address such questions as the composition 
of search committees, search committee procedures consistent 
with the terms of this Decree, and the advertising of open posi- 
tions (including nonregular faculty positions). 

2. To provide each department undertaking a search and 
each search committee copies of the following: 

a. The written instructions developed pursuant to subpar- 
agraph 1, Paragraph F, Part VI of this Decree; 

b. Written information concerning the affirmative action 
goals, including the calculations to be used in granting prefer- 
ences to women, that have been set for the unit conducting the 
search and the progress that the unit has made toward the 
achievement of such goals; and 

c. Written summaries of availability pool data and appli- 
cant flow and hiring data computed in accordance with Para- 
graph I.E.4 of this Decree. 

3. To halt, before it is completed, any search that does not 
follow proper affirmative action procedures. 


VII. Record Keeping: 


The University and its academic units shall maintain all records 
relevant to recruitment and hiring for a period of no less than three 
(3) years. Records relevant to promotion, tenure, and terms and 
conditions of faculty employment shall be kept for a period of no 
less than seven (7) years. 


VIII. Individual Relief: 


The defendants, without admitting any liability or wrongdoing, 
hereby agree to pay to Shyamala Rajender, one of the named 
plaintiffs, the sum of One Hundred Thousand Dollars ($100,000) as 
compensatory damages in consideration for the dismissal and 
release of all claims, other than those for fees and expenses, asserted 
or which could have been asserted by her against defendants in this 
action. In ruling on defendants’ Rule 41(b) motion filed at the 
conclusion of Shyamala Rajender’s individual case in chief, the 
Court found as a prima facie matter than Dr. Rajender (1) “was 
qualified for a job” in the Chemistry Department of the University’s 
Institute of Technology as a tenure-track assistant professor and (2) 
she had established a prima facie case of violation of Title VII. (See 
Memorandum Order dated August 14, 1979, p. 9.) Without admitting 
any liability or wrongdoing, defendants further agree to purge from 
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University files and records any material inconsistent with these 
findings. 

The defendants hereby agree that the plaintiff-intervenors, 
Phyllis Kahn, Carol Gold, Bertila Herrera, Florence Gleason and 
Silva Azar, all of whom were granted the right to intervene on 
December 27, 1979 (and against whom are pending motions to 
dismiss, whose claims have not been fully discovered and who are 
not members of the subclass on trial), shall be entitled to proceed, 
at their individual options, under A or B below. 


A. Proceed pursuant to Part II of this Decree so that each 
plaintiff-intervenor desiring to pursue her claim shall file with 
the Special Master a statement of her Claim in the form prescribed 
by Paragraph II.B of this Decree. 

The University waives the 180-day deferral period provided 
by Paragraph II.A and II.D.1 of this Decree. 

The Special Master shall allow ninety (90) days (or more 
upon request of the plaintiff-intervenor) from the date (s)he 
received such a Claim for discovery. During this ninety-day or 
more period the Claimant and the academic unit involved shall 
select a Hearing Panel pursuant to Paragraph II.D.5 of this Decree. 

Upon completion of the discovery period, the claims of 
plaintiff-intervenors shall be promptly heard and decided pur- 
suant to the provisions of Part II of this Decree. In setting claims 
for hearing, the Special Master shall give absolute priority to 
hearing the claims filed by plaintiff-intervenors. 

The time periods set forth in this Option A shall commence 
on the forty-fifth (45th) day after the date this Decree becomes a 
final judgment in this action. 

B. Proceed as a named plaintiff-intervenor in this action with- 
out application of any other provision of this Decree. Provided, 
however, that the defendants agree that the Court may appoint a 
master under 42 U.S.C. § 2000e-5(5), in which event the provisions 
at IV.B concerning payment by the University of expenses and 
reasonable fees of the master shall apply. 


Any of the options above shall be exercised by each of named 
plaintiff-intervenors within forty-five (45) days after the date this 
Decree becomes a final judgment in this action. 


IX. Notice: 


Upon agreement to this Consent Decree by the parties, it shall 
be submitted forthwith to the Court for its approval. In the event of 
approval by the Court, written notice of the terms of this Decree 
shall be given to all class members by appropriate notice, pursuant 
to Rule 23 of the Federal Rules of Civil Procedure, in a form and 
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manner agreed upon by the parties and approved by the Court. 
Within seven (7) days following the Court’s approval of this Decree, 
the parties shall meet and attempt to agree on the details of the form 
and manner of the Notice; provided, that if they do not agree on 
these issues the parties shall so advise the Court and a hearing shall 
be held as soon as practicable, as a result of which the Court shall 
order that the Notice be given in such form and manner as it deems 
appropriate. The University will pay the cost of giving such notice. 
If there shall be no objection to the Decree made in response to 
such Notice, final judgment shall be entered on the Decree. Timely 
objections to the Decree shall be heard and determined as promptly 
as feasible. In the event that any objection to the Decree is sustained 
in whole or in part, or in the event of disapproval of this Consent 
Decree by the Court, in whole or in part, each of the parties reserves 
the right to trial of all issues. Provided, further, that none of the 
benefits or obligations conferred or imposed by the terms of this 
Decree shall vest until the Decree shall become a final judgment, 
and none of the procedures provided to implement such benefits 
and obligations will begin until the Decree is a final judgment. 


X. Duration and Modification of Decree: 


A. This Decree shall continue in effect until January 1, 1989, 
unless modified or extended as provided in this Part X. 

B. If at any time prior to the expiration of this Decree, the 
University has reason to believe that any of the provisions of this 
Decree place it in violation of law, the University may apply to the 
Special Master upon notice and motion, for modification of the 
Decree, to conform to the law. The Special Master shall recommend 
modification only if (s)he finds that a provision of this Decree would 
place the University in violation of law. 

C. On or about the first Monday of February, March, April, 
and May, 1988, the University shall publish a notice in the Minne- 
sota Daily or its equivalent in a manner and form directed by the 
Special Master designed to give fair and adequate notice of the 
termination of this Decree. Any female, academic non-student em- 
ployee at the University (or female applicant for such position) 
may, on or before September 1, 1988, file with the Special Master a 
motion for an order extending the operation of this Decree and/or 
modifying its terms. The University shall have until September 15, 
1988 to respond. The Special Master shall recommend extension 
and/or modification of this Decree upon such motion only if (s)he 
finds a pattern or practice of employment discrimination in viola- 
tion of Title VII at the University indicating a continuing need for 
this Decree. However, in no event shall this Decree extend beyond 
January 1, 1991. 

D. A full and complete record of any such hearing under 
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Paragraph X.B or X.C shall be maintained. On the basis of the 
record of said hearing, the Special Master shall make findings of 
fact, conclusions of law, and recommendations to the Court. The 
District Court’s review of the findings and conclusions of the Special 
Master shall be governed by Rule 53(e)(2) of the Federal Rules of 
Civil Procedure. Upon review of the report of the Special Master, 
the District Court shall enter an appropriate order and make an 
express determination pursuant to Rule 54(b) of the Federal Rules 
of Civil Procedure that there is no just reason to delay entering a 
final judgment on the Special Master’s report, shall forthwith cause 
a final judgment to be entered thereon and shall notify the parties 
that judgment has been entered. The parties fully reserve the right 
to appeal to the Court of Appeals for the Eighth Circuit from any 
such judgment entered by the District Court pursuant to the find- 
ings, conclusions, and recommendations of the Special Master. 


XI. Attorneys’ Fees: 


The University agrees to and shall pay the reasonable attorneys’ 
fees, costs, and disbursements (including reasonable charges of 
expert witnesses) incurred by the Plaintiff and class members in 
this action. Counsel for the Plaintiff and the class shall, within 
twenty-one (21) days after the initial approval of this Decree by the 
Court, file their petitions for fees, costs, and disbursements, together 
with such supportive material as they deem appropriate. The com- 
bined hearing on the Consent Decree and the Petitions for fees, 
costs, and disbursements shall occur not less than ninety (90) days 
from the date of initial approval of this Decree by the Court, unless 
otherwise agreed by counsel. The parties reserve all claims and 
defenses, including appellate rights, with respect to the amounts of 
reasonable attorneys’ fees, costs, and disbursements awarded, 
whether such award relates to fees, costs, and disbursements in- 
curred prior to or after the date this Decree becomes a final judg- 
ment in this action. 

Approved as to form and substance: 
Shymala Rajender 

Plaintiff—Class Representative 
SPRENGER, OLSON & SHUTES, P.A. 
By Paul C. Sprenger 

And Eric L. Olson 

And Robert L. Shutes 

Attorneys for Plaintiffs and the Class 


THE UNIVERSITY OF MINNESOTA 


THE REGENTS OF THE UNIVERSITY OF MINNESOTA 
By C. Peter Magrath, President 
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LEONARD, STREET AND DEINARD 
By Charles A. Mays 

And Stephen J. Davidson 

Attorneys for Defendants 


Dated: April, 1980 


Miles W. Lord 
United States District Judge 


EXHIBIT A 
Availability Pool Data and Data Sources 


1. Set forth below are the procedures to be utilized by each 
academic unit to identify availability pool data for the purposes set 
forth in this Decree. 

2. The information required by Paragraphs a., b. and c. below 
must initially be completed and submitted by each academic unit to 
the University Equal Opportunity Officer within thirty (30) days 
after this Decree becomes final. 


a. First, the head of each academic unit shall identify and 
list the discipline(s) and sub-discipline(s) in which that unit 
currently employs tenured and/or non-tenured academic non- 
student employees, as well as those additional disciplines and 
sub-disciplines(s), if any, in which it currently intends to hire 
tenured and/or non-tenured academic non-student employees. 

b. Second, for each discipline or sub-discipline identified 
pursuant to Paragraph a., the head of each academic unit shall 
identify the minimum requisite advanced degree for each appoint- 
ment level at which that unit currently employs or intends to hire 
either tenured or non-tenured academic non-student employees. 

c. Third, for each requisite degree identified pursuant to 
Paragraph b. above, the head of each academic unit shall identify 
one (1) or more reliable sources of data which (individually or in 
combination) set forth on an annual basis commencing in aca- 
demic years 1962-63 (for tenured positions) and 1972-73 (for non- 
tenured positions) the number of women and the total number of 
persons who obtained such requisite degree. For this purpose, a 
list of approved data sources shall be made available by the 
University Equal Opportunity Officer. In the event that any 
academic unit is unable to identify an appropriate data source for 
one (1) or more of the years required by this Paragraph, it shall 
recommend in its submission an alternative method for determin- 
ing availability pools for such year(s). If approved, the academic 
unit shall be so advised. If not approved, the academic unit shall 
make further recommendations until its proposed alternative 
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method if approved by the University Equal Opportunity Officer. 
(“The number of women and the total number of persons who 
obtained such requisite degree,” refers to women and persons 
receiving degrees from institutions of higher education with a 
principal location within the geographical boundaries of the 
United States. 

The list of ‘data sources” and any “alternative method” shall 
be “approved” by the University Equal Opportunity Officer. ] 


3. The University Equal Opportunity Officer shall develop 
suitable forms which shall be used by all academic units in submit- 
ting the information required by Paragraph 2 above. 

4. In the event that an academic unit at any time determines to 
add or delete any discipline(s) or sub-discipline(s) to or from those 
represented by persons then employed or intended to be hired as 
tenured or non-tenured academic non-student employees in that 
unit, it may amend its previous submission accordingly upon writ- 
ten notice to and approval by the University Equal Opportunity 
Officer and may thereafter use the amended submission as the basis 
for establishing its availability pool data. 

5. Should any academic unit, subsequent to its initial submis- 
sion of availability pool data, secure a source of relevant degree 
recipient data which is superior (in terms of accuracy, reliability or 
completeness) to any of those identified in its previous submission, 
it may apply to the University Equal Opportunity Officer for leave 
to utilize data from such source, rather than data from the source 
identified in its previous submission. The University Equal Oppor- 
tunity Officer shall freely grant such leave upon a showing by the 
unit that the proposed data are in fact superior. In cases where such 
leave is granted, the academic unit’s previous submission shall be 
amended accordingly. 


EXHIBIT B 
Search Procedures 


1. The purpose of the affirmative action search required under 
this Decree is to identify and encourage the maximum possible 
number of qualified women candidates to apply for an open posi- 
tion. The goal of these search procedures is to identify and encour- 
age applications from qualified women for academic non-student 
positions to the point where the proportion of applications from 
women approximates the proportion of women obtaining the req- 
uisite advanced degree in the discipline(s) relevant to the open 
position. 

2. a. A written hiring plan (in a form to be approved by the 
University Equal Opportunity Officer) must be filed with and 
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approved by the University Equal Opportunity Officer before any 
search or recruitment program is initiated to fill an academic non- 
student position. 

b. The hiring plan shall include or have attached a statement 
by the head of the academic unit in a standard format to be 
developed by the University Equal Opportunity Officer setting forth 
the composition of the present faculty of the unit by gender (sepa- 
rately stated for tenured, tenure-track, and non-regular faculty 
positions) and the availability pools by gender (separately stated for 
tenured, tenure-track, and non-regular faculty positions). The cal- 
culations are intended, not to assign a fixed number of places to 
women, but to create an awareness in the units of the nature of the 
gender “mix” of both the present faculty and the potential appli- 
cants for positions on the faculty and, thereby, to enable the units 
to obtain diversity among the faculty in terms of gender. The 
calculations shall be made for the academic unit as a whole and not 
separately by disciplines represented in the academic unit. The 
availability pool calculation shall be made from the data sources 
identified pursuant to Exhibit A in the following manner: (i) the 
sum of the number of women obtaining the requisite degree(s) in 
each of the relevant years shall be calculated; (ii) the sum of the 
total number of such degrees granted to men and women in each of 
the relevant years shall be calculated; and (iii) the sum of the total 


degrees awarded to women shall be divided by the sum of the total 
degrees awarded to men and women, and the result shall be reported 
in the form of a percentage. The two separate percentage calcula- 
tions for tenured and non-tenured positions shall be reported sep- 
arately. 


(1) For non-tenured positions to be filled in any given year, 
the appropriate availability pool shall consist of all Ph.D or other 
minimum requisite degree recipients in the appropriate disci- 
pline(s) for the most recent five (5) year period reported in the 
data source identified pursuant to Exhibit A. 

(2) For tenured positions, the appropriate availability pool 
shall consist of all Ph.D or other minimum requisite degree 
recipients in the appropriate discipline(s) identified pursuant to 
Exhibit A for the ten (10) year period ending five (5) years prior 
to the year in which such position is to be filled. (For example, 
the appropriate availability pool for a tenured position to be filled 
by the Department of Chemistry during academic year 1978-79 
would be all recipients of Ph.D degrees in chemistry during the 
academic years 1963-64 through 1972-73.) 


These calculations will be used to determine when an approxi- 
mately equally well qualified female candidate is to be preferred 
over another candidate (who is not a member of a protected class) 
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pursuant to Paragraph I.B of this Decree. A preference shall be 
given to a female candidate over another candidate who is not also 
a member of a protected class as defined in this Decree where two 
or more candidates are approximately equally well qualified for a 
position within a category (i.e., tenured, tenure-track or non-regular) 
and the hiring unit employs a percentage of women within that 
category less than the proportion of women obtaining the requisite 
advanced degree (and/or meeting other relevant criteria) within the 
five (5) years prior to the year in which such position is to be filled 
(for non-tenured positions) or within the ten (10) year period ending 
five (5) years prior to the year in which such position is to be filled 
(for tenured positions). The calculations are not intended to restrict 
the academic unit’s recruiting to a person, male or female, who 
received the requisite degree within the designated time period. The 
University shall treat each applicant for a tenured or non-tenured 
position, whether male or female, as an individual in the hiring 
process. 

c. The hiring plan shall also include an acknowledgment 
signed by the head of the academic unit involved that (s)he under- 
stands that the setting of goals for the hiring of women pursuant to 
applicable federal executive orders or regulations shall not excuse 
the unit from full compliance with the terms of this Decree or Title 
VII. 


3. A search shall be required to fill any academic non-student 
position. 

a. An academic unit must conduct a nation-wide search to 
fill a full-time regular academic non-student position, as defined 
in this Decree. 

b. An academic unit must conduct a modified geographical 
search to fill any non-regular, part-time or temporary academic 
non-student position. 

c. An academic unit must conduct a nation-wide search to 
fill any position which changes from a non-regular, part-time or 
temporary to a fulltime regular position. The incumbent faculty 
member may become a candidate for the changed position along 
with other qualified candidates, but may not be pre-selected. 


4. All nation-wide searches shall be advertised in one or more 
periodicals and other publications of national circulation in a man- 
ner calculated to reach potential women applicants. 

If the applicant flow data for the preceding five (5) years 
(cumulated) for the academic unit conducting a search reveals that 
either the percentage of women applicants or the percentage of 
women applicants “seriously considered” for the category of faculty 
position(s) in question (i.e., tenured, tenure-track or non-regular) is 
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less than the percentage of women with the requisite degree(s) as 
computed in accordance with Exhibit A of this Decree, then the 
academic unit conducting the search must also: (1) provide written 
notice of the vacancy to the appropriate professional association 
and any committee thereof concerned with the placement of women 
and place an appropriate advertisement of the vacancy in the 
Chronicle of Higher Education, The New York Times, and an 
appropriate professional journal at least two (2) months prior to the 
time that any on-campus interview is conducted in connection with 
such search; and (2) provide written notice of each vacancy to all 
women receiving the requisite degree(s) from the University of 
Minnesota in the calendar year prior to the year in which the search 
is being conducted and to all female post-doctoral (or other relevant 
post-graduate) fellows working at the University of Minnesota in 
the field(s) in question in the calendar year prior to and in the year 
in which the search is being conducted; and, in such event, the 
academic unit will refrain from considering the fact that a female 
applicant received the requisite degree from or performed post- 
doctoral (or other relevant post-graduate) work at the University. 

5. All requests for applicants and/or suggested candidates and 
all advertising for open positions shall contain a complete descrip- 
tion of the position(s) open, including any subfield(s) of specialty 
and interest(s) sought and the fields and levels of teaching compe- 
tence which are expected of the applicant, if any. Further, all 
requests for applicants and/or suggested candidates and all adver- 
tising shall contain a statement of interest in obtaining women 
applicants. 

6. In the event the requests for applicants and/or suggested 
candidates and all advertising do not succeed in producing signifi- 
cant applications from women (as determined in good faith by the 
University Equal Opportunity Officer, considering the available 
pool of female applicants and the efforts made by the academic unit 
to attract such applicants), the recruiting period must be extended 
and further efforts undertaken to bring forth women candidates. 
The hiring process may continue only if, after extended and further 
efforts, the University Equal Opportunity Officer determines that 
further applications from potential women candidates cannot rea- 
sonably be secured by further advertising or other efforts. 

7. The following exceptions may be allowed, subject to strict 
adherence to all terms, by the University Equal Opportunity Officer, 
when an unexpected vacancy does not allow sufficient time to 
conduct the required search or when a given academic unit wishes 
to hire a visiting faculty member: 


a. To fill an unexpected vacancy (e.g., due to illness, disabil- 
ity, death or resignation), the academic unit must file with the 


| 
| 
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University Equal Opportunity Officer a request for a Personnel 
Vacancy Authorization as soon as the position is vacated. In no 
case shall such a position be filled for more than one (1) year 
without filing a hiring plan and conducting the required search 
for the position. 

b. An academic unit may hire a visiting faculty member 
without filing a hiring plan or conducting the required search for 
the position as long as such a position is filled for no more than 
one (1) year by such an appointment and as long as appropriate 
documentation is submitted to the University Equal Opportunity 
Officer confirming the visiting faculty member’s qualifications 
prior to the appointment. 


8. Before any offer subject to the approval of the Regents for 
an academic non-student position is made, the academic unit in- 
volved shall submit to the University Equal Opportunity Officer a 
report (on a form to be approved by the University Equal Oppor- 
tunity Officer) outlining the recruitment process including: (a) the 
total number of applicants, (b) the percentage of and total number 
of female applicants, (c) the total number of applicants invited for 
an interview or other final stage(s) of the recruitment process, (d) 
the total number of female applicants invited for an interview or 
other final stage(s) of the recruitment process, (e) the name, sex, 
and qualifications of the person nominated for the offer, including 
his/her subfield(s) of speciality and interest(s), and the subjects and 
level of courses expected to be taught, if any. If any women were 
present in the applicant pool for any one position, but not hired, the 
report shall also contain an explanation of why they were not hired, 
including (for the three (3) most seriously considered women appli- 
cants) their subfield(s) of specialty and interest(s) and the fields and 
levels of teaching competence each could offer. If no women were 
among the applicants, their non-availability must be documented in 
the report, including the names of publications advertised in, dates 
of all such advertising, and a copy of all such advertising. A copy of 
this report shall be maintained in the office of the University Equal 
Opportunity Officer for a period of three (3) years and shall be 
available for inspection during regular office hours by any unsuc- 
cessful female applicant for the position. In the copy available for 
inspection, the names of the unsuccessful candidates reported shall 
be deleted. 

9. Upon receipt of this report and before any academic non- 
student appointment is submitted to the Regents for final approval, 
the University Equal Opportunity Officer will complete a final 
compliance review to determine whether all the search procedures 
and the other affirmative action obligations of this Decree have 
been followed by the academic unit involved. As part of this review, 
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(s)he shall certify to the Board of Regents whether or not the 
academic unit has complied with these search procedures and the 
other obligations of this Decree. 

10. Unless the appointment qualifies for one of the exceptions 
set forth in Paragraph 7 of this Exhibit, the payroll copy of the 
appointment documents for faculty members (defined in Paragraph 
A.2 of Part V of this Decree) shall not be removed from the 
appointment documents prior to the time that the proposed appoint- 
ment has been approved by both the Vice President for Academic 
Affairs and the University Equal Opportunity Officer. In the event 
that the appointment qualifies for an exception under Paragraph 7, 
the faculty member receiving the appointment shall be informed in 
writing that, notwithstanding the fact that (s)he may be placed on 
the University payroll, her or his appointment is still conditioned 
on approval by the Vice President for Academic Affairs, the Uni- 
versity Equal Opportunity Officer, and the Regents, if the appoint- 
ment is subject to approval by the Regents. 

11. It shall be the goal of the University to hire qualified women 
at least to the point where the proportion in its Chemistry Depart- 
ment in its Institute of Technology, along with the other academic 
units of the University, approximates the proportion of women 
obtaining the requisite advanced degree in the relevant discipline(s) 
within the five (5) years prior to the year in which such position is 
to be filled for tenure-track positions and non-regular positions, and 
within the ten (10) year period ending five (5) years prior to the 
year in which such position is to be filled for tenured positions. 

As an initial step toward reaching this goal, the University 
agrees that at least two (2) out of the next five (5) persons hired to 
fill a regular faculty position in the Chemistry Department will be 
women. The Court shall retain jurisdiction over the matter where 
any woman is hired in the Chemistry Department in the tenure- 
track prior to January 1, 1989, for a period of three (3) years after 
termination of employment of any woman so hired or until tenure 
is granted to such woman, whichever first occurs. 


EXHIBIT C 





RE: Claim of Jane Doe 

Your File No. 

I have today sent to the Claimant the University’s decision relat- 
ing to the above Claim. 





Sincerely yours, 


President 
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EXHIBIT D 
Confidentiality Agreement 


Pursuant to Paragraph II.D.4 of the Consent Decree which became 
a final judgment in Shyamala Rajender, et al. v. The University of 
Minnesota, et al., U.S. District Court File No. 4-73 Civ. 435, the 
undersigned, having been granted leave by the Special Master to 
examine documents which are in the possession, custody or control 
of _________, hereby agrees as follows: 


1. Except and to the extent that such documents have become 
part of the record of any public hearing held pursuant to said 
Consent Decree, to hold all such documents and their contents in 
strict confidence and not to disclose such documents or any of their 
contents to any person or party except: 


a. The attorney(s) (or the direct employees of such attorney(s) 
representing the undersigned in the Claim or Petition proceeding 
in connection with which such examination has been permitted; 
and 


b. Other persons who are requested by the attorney(s) for the 
undersigned (or by the undersigned if not represented by an 
attorney) to give testimony, or otherwise to assist in the prepa- 
ration for such proceeding; provided, however, that any such 
“other person” shall also execute such a Confidentiality Agree- 
ment (which shall be filed with the Special Master forthwith) and 
be bound by its terms in each and every respect. 


2. Upon final termination of the Claim or Petition proceeding, 
including all appeals therefrom, the undersigned shall assemble and 
return to _______all such documents, together with all copies 
thereof made by the undersigned or by any person described in 
Paragraph 1 above. 


3. Nothing contained in this Agreement shall preclude the under- 
signed from presenting said documents, in whole or in part, in any 
hearing or other procedure held or occurring pursuant to said 
Consent Decree. 


4. In the event of violation of any of the terms of this Agreement 
by the undersigned or by any of the persons described in Paragraph 
1 above, the Special Master, in his/her sole discretion, may impose 
such sanctions as (s)he deems appropriate, including without limi- 
tation: 

a. Admonition; 
b. Exclusion from the record in the proceeding of any docu- 
ments whose contents have been disclosed in violation of this 

Agreement; and/or 
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c. The imposition of other punitive sanctions in such form 
and/or amount as the Special Master deems appropriate. 
I have read the foregoing Confidentiality Agreement and agree 
to abide by its terms in each and every respect. 





Dated: August 13; 1980. 





THE UNIVERSITY OF CONNECTICUT 
V. THE UNIVERSITY OF 
CONNECTICUT CHAPTER OF THE 
AAUP: 


BRIEF ON DETERMINING FACULTY WORKLOAD IN THE COLLECTIVE 
BARGAINING CONTEXT 


JOAN GEETTER* 


The case which gave rise to the following brief deals, on one 
level, with the question of what constitutes half time work for a 
lecturer at the University of Connecticut (U Conn). More funda- 
mentally, it reveals how difficult it is to measure faculty workload 
in any context. Additionally, the case demonstrates the degree to 
which those of us who represent higher education “management” 
during this period of intense collective bargaining activity are likely 
to find ourselves held captive by earlier labor board decisions. All 
of which whether they be in the area of unit determination, or, as 
in the present case, workload, were fashioned with environments 
other than universities in mind. Those of us who represent our 
trustees at the bargaining table or before labor boards must deal not 
only with the problem of how to transplant the industrial organ 
called collective bargaining into the body of higher education with- 
out killing the recipient. We must also distinguish our particular 
institution from others and from labor board decisions predicated 
on someone else’s workplace. 


Background 


In 1977, the Connecticut State Board of Labor Relations con- 
fronted for the first time the question of defining what constitutes 
part-time status for college teachers—specifically teachers at a state 
technical college. The Connecticut law governing collective bargain- 
ing by state employees exempts part-time employees working less 
than twenty hours a week from coverage by the act.’ In Board of 





*B.A., 1959, Bennington College; M.A., 1961, The University of Pennsylvania; Ph.d., 1972, 
The University of Connecticut; Assistant Vice President for Academic Affairs, The University 
of Connecticut. 

‘Employee for purposes of the collective bargaining statute means any employee of an 
employer. . .except part-time employees who work less than 20 hours per week. . . ."” CONN. 
GEN. STAT. ANN. §5-270 (Supp. 1980). 
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Trustees of the Conn. State Technical Colleges v. The Federation of 
Technical College Teachers (AFT Local 1942 AFL-CIO) [hereinafter 
Technical Colleges], the Board of Labor Relations declared: 


Obviously the 20 hour rule cannot be applied literally to the teachers’ 
“contract” hours, for this would exclude the whole faculty and this was 
certainly not what the Legislature intended. Moreover, it is well known in 
academe that in higher education classroom hours represent only a 
fraction of the time actually spent on the teacher's job....”” 


The Board determined that a member of a technical college faculty 
who taught one half the “contact” hour average of faculty at his/ 
her institution would be eligible for inclusion in the bargaining unit. 

In a second ruling, University of Conn. v. University of Conn. 
Chapter of the American Assoc. of Univ. Professors [hereinafter 
UCONN I], the Board called the time spent in class ‘the tip of the 
iceberg” in terms of faculty workload.’ And, in another decision 
involving the University of Connecticut, the Board observed, “Un- 
less we should undertake the administrative nightmare of hearing 
testimony from each and every faculty member and coming to an 
individual decision on a case by case basis as to the actual number 
of hours worked,...we must fashion a new formula....’* 

It is significant that in the Board’s original decision, all parties 
agreed that when computing workload, everything but teaching 
could be ignored. The Board paid no attention to research, or to 
institutional or public service. Well aware of its inadequacy, the 
Board nevertheless chose to use the contact hour as a measure of 
workload because it couldn’t examine work schedules individually. 
In other words, unable to measure the iceberg, the Board contented 
itself with measuring the tip and hypothesizing the rest of the berg. 

The present case came about because the University was con- 
fronted by a claim from its faculty union (AAUP) that the standard 
enunciated in the technical college case should be applied un- 
changed to lecturers at the University. The union argued that, by 
analogy with the technical colleges, since the average number of 
contact hours taught at the University is 9.2 (at least that was the 
average in the fall of 1976) one-half of that, or 4.6 contact hours, 
should qualify a University lecturer for the bargaining unit. Believ- 
ing that the difference in mission between a technical college and 
a university was too great to ignore, however, the University re- 
quested permission to have the question of what constituted half- 
time work for a University lecturer reexamined by the Labor Board. 





? Connecticut State Board of Labor Relations, Case No. SPP-3929, Decision No. 1567, 
August 22, 1977 at p.8. 

* Connecticut State Board of Labor Relations, Case No. SPP-4944, Decision No. 1817, 
October 22, 1979 at p.6. 

* Univ. of Conn. v. Univ. of Conn. Chapter of AAUP, Connecticut State Board of Labor 
Relations, Case No. SDR-5714, Decision No. 1935, September 16, 1980 at p.4. 
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Once this opportunity was granted, however, it became appar- 
ent that the devices currently available for measuring or commu- 
nicating faculty work are painfully inadequate. If anything, the 
contact hour itself contributes a specious aura of measurability to 
the academic job. Even more ominous was the discovery that the 
more a university encourages research, the more the contact hour 
will underestimate the work actually taking place. 


Current Research 


While academicians debate how and even whether to quantify 
faculty workload, outside agencies are making rules on the basis of 
the measuring devices available, imperfect as they are. In the 
pioneer effort to collect data on workload standards in higher 
education (undertaken by Douglas, Krause and Winogora, of the 
National Center for the Study of Collective Bargaining), the authors 
acknowledge that “whether or not to quantify workload data re- 
mains an unresolved issue in academic collective bargaining”. But 
labor boards and legislatures, as we have seen, are moving forward 
and drawing up standards of their own. 

When collecting their data on workload, the National Center 
was forced to take the same tack as the Connecticut Labor Board. 
That is to say, while they reiterated that the measurement of 
workload includes teaching research and service, the Center was 


virtually compelled by the nature of the bargaining contracts they 
examined “(to concern) ourselves only with the teaching compo- 


996 


nent.”” With this approach, a great deal of faculty work inevitably 
goes undocumented. 


What Next? 


The Connecticut Labor Board recently handed down its deci- 
sion on the question argued in the brief. In the process, they made 
what may be significant refinements in their method of counting 
contact hours. Having determined that “lecturers who teach...6 
hours or more a week in the classroom are employees...” the Board 
nevertheless broke new ground by spelling out the kinds of hours 
which may lead to the total. Thus, the computation for unit eligi- 
bility may not include: 

a. laboratory supervision or 

b. teaching the same course twice. 

The exclusion of these activities from the workload count 
seems to point to a growing recognition that at a university, 





°]. Douctas, L. KRAUSE & L. WINOGARA, WORKLOAD AND PRODUCTIVITY BARGAINING IN 
HIGHER EDUCATION 1 (1980). 
® Id. at 2 
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notwithstanding Gertrude Stein, an hour is not an hour. In other 
words the Board seems to be attempting to compensate for the 
crudity of the contact hour as a unit of measurement by proposing 
a scheme which recognizes some variation in intensity of a teacher’s 
hour in school. Thus a lab section is generally conceded to be less 
burdensome intellectually for its instructor than a lecture. Similarly, 
repeating a lecture would not ordinarily require quite the same 
amount of intellectual energy as preparing and delivering it the first 
time round. In other words, for the first time the Board refined its 
concept of workload for teachers to reflect the fact that the amount 
of preparation, attention and commitment for different kinds of 
academic “hours” varies and must be weighed differently. 

Numerous questions still remain after this decision. Studio 
hours, for instance, a category not dealt with in the decision, will 
require negotiation with the union or further elucidation by the 
Board. However, to the extent that other labor boards are willing to 
distinguish types of institutions, as the Connecticut Board did in 
this case, and to fashion guidelines for universities which are 
different from other units of higher education, universities have a 
chance to have the bargaining process more perfectly reflect their 
own and not someone else’s world of work. 


The University of Connecticut Statement of Facts 


. On March 19, 1980, AAUP filed a petition for a declaratory ruling 
that employees at the University of Connecticut who worked one 
half of 9.2 contact hours were employees under the Act. 

. AAUP argued that since the Board had ruled in the case involving 
the state technical colleges that 7.5 contact hours or more consti- 
tuted half-time employment in a setting in which 15 or more 
hours was the average, half of 9.2 (4.6), the University’s average 
contact hours, should be the standard at the University. 

. On March 21, to distinguish the University from the Technical 
Colleges, the University requested the opportunity to offer testi- 
mony and evidence on the issue of what constitutes half time 
employment at the University. 

. On April 30 the AAUP filed a motion alleging that under the 
doctrine of equitable estoppel (sic) the University was barred 
from making its case. 

. At the hearing Fleming James denied the AAUP Motion (p. 11) 
saying “I think each educational institution so to speak is entitled 
to show, if it can, why its situation is different from the situation 
in the State Technical College.” 

. At the hearing, Mr. James also stated “that a formula that is 
adopted for one type of teaching in one institution cannot auto- 
matically be carried over to another institution at least to the 
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point of foreclosing the possibility of evidence on what the ratio 
is at the institution.” 

. It was stipulated at the hearing that the AAUP did not seek to 
represent University of Connecticut graduate students regardless 
of the number of institutional contact hours they were respon- 
sible for. 


Argument 


Summary of the Argument 


AAUP contends that 4.6 is the number of contact hours which 
constitute eligibility in the faculty unit at the University of Con- 
necticut because: 

1. The Labor Board has determined that teaching faculty who work 
50% or more are employees within the act. 

2. In a January 1978 letter to the AAUP president, the University 
stated that the average contact hour load at the University during 
the Fall 1976 was 9.2 hours. 

The University agrees to both of these facts without agreeing 
to AAUP’s conclusions. As the University views it, the issue before 
the Board is not whether teachers who work 50% or more are in the 
faculty unit. The issue is whether at the University of Connecticut, 
teaching load is synonymous with work load. The University argues 
that it is not. 

The simplicity of AAUP’s argument, and it constitutes their 
entire argument (something on the order of how much I teach = 
how much I work) is occasioned by their assumption that teaching 
load is equivalent to work load. Yet even casual acquaintance with 
the ways of academe supports the claim that University faculty do 
a good deal more than teach classes. 

The University’s disagreement is not with the Technical Col- 
leges decision. That ruling, which we never joined in contesting, 
appears to have been based on the recognition that heavy teaching 
at the technical colleges, justified by an absence of research or the 
creation of new knowledge, was conveyed by a standard based on 
contact hours. Without the necessity to do research, to guide and 
critique dissertation progress, to serve on academic committees, to 
attend local and national professional meetings, teaching-load and 
work load might truly be said to bear a close relationship to one 
another. 

The University contends that the regular faculty at the Univer- 
sity are as fully engaged as the faculty at the technical colleges. 
AAUP’s argument in this case is based in the implication that the 
University works less hard; the University’s claim is that it works 
differently. Plainly in a graduate research institution, the proportion 
of time devoted to teaching when related to other activities is less 





1981-82 DETERMINING FACULTY WORKLOAD 259 


than it is at a technical college. Most simply, it is this distinction 
from the technical colleges which we ask the Board to acknowledge 
and to take into consideration when establishing a threshold— 
whether measured in contact hours or something else—for unit 
inclusion.’ 


More than two courses 


In place of contact hours, the University suggests that for 
special payroll lecturers who teach the Board adopt as the standard 
for determining eligibility for the bargaining unit a load of more 
than two (2) different courses, regardless of contact hours. For 
certain other employees who, though having the title lecturer, 
actually work on an hourly basis more akin to the industrial work- 
place (such as those who give individual music lessons or who act 
as costume assistants), the standard 20 hour rule adopted directly 
from the statute should be applied. 


Nine (9) or more contact hours 


On the other hand, if the Board wishes to retain contact hours 
alone as the yardstick for measuring work load, the University 
argues that, using the Labor Board’s own “tip of the iceberg” theory, 


the number of contact hours indicative of sufficient work for 
inclusion in the University bargaining unit should be nine (9) or 
more. 


Seven and one-half (7%) contact hours 


Finally, if the Board feels that it has no choice but to apply the 
Technical Colleges standard to the University, the University urges 
that the standard be adopted as is, i.e. at seven and one-half (7/4) 
contact hours rather than 4.6 as AAUP proposes. The University 
takes this position because the AAUP has petitioned to represent 
only lecturers, whose teaching assignments, by virtue of the absence 
of other responsibilities, are heavier than any regular academic rank 
at the University. For this reason, the formula of the technical 
colleges—seven and one-half (7%) contact hours—has greater ap- 
plicability to this subgroup of the faculty whose work loads are 
closer to the technical colleges’ average of 15 contact hours than it 
has to the regular faculty at their own institution. 





’ It is apparent that the legislature, and thus the general public, already understand the 
difference between the responsbilities of a teacher at a technical college and at a university. 
Certainly it is less than respectful of their intelligence to think that the Appropriations 
Committee would otherwise tolerate a 38.6% decrease in contact hours, paid at a higher 
average salary, if it were not clear that, unlike the AAUP, they recognize that at the 
University hours in the classroom are not synonymous with work load. 
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For the record, the University also asks the Board to take notice 
of the following arguments: 

1. That the stipulation by the parties that graduate students at the 
University are exempt from the AAUP petition be extended to 
include graduate students at other institutions as well. 

. That special payroll lecturers do not share a community of 
interest with the rest of the faculty sufficient to permit them to 
be considered employees under the statute. 

. That those special payroll lecturers who work fewer than two 
consecutive semesters are temporary employees whose work is 
too transitory to qualify them for inclusion under the statute. 


Contact Hours® Are Unreliable as a Measure of Work Load at the 
University of Connecticut. 


One of the unfortunate side effects of relying on contact hours 
to determine faculty work load is the specious aura of measurability 
which they confer on the academic work place. Particularly in a 
University setting, the contact hour as an index of work load has 
enough shortcomings to make one hesitate to apply it routinely. Its 
unreliability is dramatized by the fact that in the AAUP bargaining 
unit we currently have faculty on the regular payroll who are not 
responsible for any credit or contact hours, who have no classroom 
teaching responsibilities at all. AAUP would surely not contend 
that those who happen not to be teaching courses this semester are 
ineligible for the unit and should be disqualified on that basis. Yet, 
if such faculty are eligible for the unit even though they do not 
teach, it must be equally true that contact hours alone cannot be 
the criterion upon which work load and thus unit eligibility is 
determined. 

Additional evidence leads to the same conclusion. For instance, 
it is a fact of educational life that science courses, because of their 
lab requirements, routinely carry more contact hours than do 
courses in the humanities. Yet few would argue that humanists 
work less hard than scientists, or that the preparation of a 3 hour 
philosophy course is necessarily less rigorous than preparing a 
science course earning the same credits but distributed over more 
contact hours. Nevertheless, basing unit eligibility on the number of 
contact hours for which a faculty member is responsible, as AAUP 
requests, will have the inevitable effect of basing unit eligibility on 





* A contact hour is defined as the number of hours of class time scheduled for a particular 
course. A course which meets three times a week for an hour each time is said to carry three 
contact hours. Put another way, contact hours are the number of hours the faculty member 
is before his class. While contact hours and credit hours are equivalent in soine cases, this is 
usually not true in the sciences. While a three hour history class may earn a student three 
credits, a four credit chemistry course may be composed of three contact hours of class and 
three contact hours of lab (earning an additional credit). 








1981-82 DETERMINING FACULTY WORKLOAD 261 


a teacher’s academic discipline. For instance, if the University were 
required to adopt the Technical Colleges standard, special payroll 
lecturers who taught two English courses, i.e., six (6) contact hours 
would be out of the unit while those who taught two chemistry 
courses (eight (8) contact hours) would be included. 

An additional weakness of the contact hour as a measure of 
work load at a university is that it makes no allowance for differ- 
ences in difficulty between teaching elementary or advanced or 
doctoral work. Since department heads assign fewer students and 
class hours to those who concentrate on advanced work (in recog- 
nition of the greater complexity of the teaching and preparation 
task), some measurements of work load use a multiplying factor 
designed to take this into account.’ 

The effect of the multiplier is to reduce the number of contact 
hours the teacher must put in to be given credit for the same 
product. Without a multiplier, i.e. counting contact hours alone, a 
research institution appears to require less work from its faculty, 
putting it, in some contexts, at a serious disadvantage. This also 
explains why the average work load at the University (9.2) appears 
to be so much less than that at a technical college (15 hours). 

In an environment which contains less variability in levels of 
teaching, a technical college, for instance, the use of the contact 
hour does not have the effect of underestimating work load. At a 
technical college, contact hours more nearly reflect the amount of 
work actually performed. 

The fact that in addition work is frequently organized at the 
University so as to enhance the amount of time available for 
research also acts to decrease artificially the contact hour output as 
well as make it, once more, an unreliable measure of faculty effort. 
As Dean Elias pointed out in testimony, the Psychology Department 
deliberately arranges to teach its undergraduates in large sections 
of 750 students in order to leave the faculty free to teach upper 
division work and to do research. The effect of this organization is 
to apparently decrease the work load when measured in average 
contact hours. It seems less than fair to encourage the faculty to 
decrease their contact hours and then to have that figure advanced 
by the AAUP as the basis for arriving at a work load standard. One 
might just as easily chop the large sections into many small ones 
and thus arrange to appear to be doing more work. Relying on 
contact hours—classroom attendance by the teacher—as a measure 
of work load encourages just such artificial manipulations. 

Still another factor which remains unmeasured by the contact 
hour is the difference in work load between teaching one course 





® For certain purposes, “SCHLDE” (Student Contact Hours (Per) Lower Division Equiv- 
alent) are invoked. Under this system any contact hour in an upper division course is 
weighted 1.67, with higher weights for graduate levels. 
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twice or two courses requiring separate preparations. Many lectur- 
ers teach one course twice rather than two separate courses. 

Finally, it needs to be pointed out that a teacher’s contact hours 
vary from term to term and from year to year depending on his or 
her career pattern. Those with the ability to raise outside research 
funds have their contact hours reduced in consideration. Thus, any 
University or individual average will differ from semester to semes- 
ter and year to year. That does not mean, however, that faculty are 
working “harder” one term than another, only that the measurement 
adopted, the contact hour, is more applicable to the organization of 
the work in one semester than to another in which more or less 
research is being carried out. 

For all these reasons, contact hours do not seem to the Univer- 
sity to be an appropriate standard on which to base unit eligibility. 
Consequently, we would urge that the eligibility requirements for 
inclusion in a bargaining unit be a function of courses taught rather 
than of contact hours accumulated. Unlike the contact hour, a 
course has substantive coherence. In general, it is a more accurate 
measure than the contact hour of preparation required, and it is not 
affected by manipulations designed to increase research productiv- 
ity to the same degree as the contact hour. It is also less likely than 
the contact hour to invite distortion of academic determinants for 
the organization of work. Except for individual music lessons or 
nonteaching areas (lecturers hired to set up labs or to design 
costumes) where the University proposes to accept the explicit 
statutory standard of 20 hours or more, the University requests the 
Board to consider those who teach more than two (different?) 
courses eligible for inclusion in the bargaining unit. 


Alternatively, if the Labor Board Relies on Contact Hours, the Standard 
to Determine Eligibility for the Faculty Unit at the University of 
Connecticut should be Nine (9) Contact Hours or More. 


Should the Board wish to retain contact hours as the standard 
for determining work load, the University argues that on the basis 
of the Board’s reasoning in its decision regarding UConn’s summer 
school faculty’’ and as a result of other studies at the University, 9 
or more contact hours should entitle one to eligibility in the unit. 

In Decision No. 1856, the summer school decision, the Board 
agreed that classroom or contact hours represent only a fraction of 
the hours a teacher spends on the job, a proportion it had earlier 
called the “tip of the iceberg.” In line with this reasoning, and 





" Univ. of Conn. v. U. of Conn. Chapter of the AAUP, Connecticut State Board of Labor 
Relations, Case No. SPT-5130, Decision No. 1856, February 4, 1980. 
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although the maximum number of credits which could be taught 
during the summer was six, the Board decided that faculty whe 
taught half that, i.e., three credits, were still not eligible for inclusion 
in the unit. As the decision made plain, the justification for permit- 
ting faculty who taught a literal one-half the average credits to 
remain outside the unit was the Board’s recognition that during the 
summer the ratio between classroom hours (the tip) and time 
worked outside class (the under water part of the iceberg) was 
different for summer faculty recruited from outside the University 
from what it was related to regular faculty. 

Using the same reasoning, the University would argue that 
during the regular academic year as well, when compared to faculty 
at a technical college, the ratio between the tip of the iceberg 
(contact hours) and the rest of the berg (time spent doing other 
work) is different and less. 

Technical college teachers are not required to do research. A 
study of the cost of instruction and faculty performance at the 
University and testimony at the hearing demonstrate that the per- 
cent of total time per week devoted to teaching and teaching-related 
activities (course preparation, grading papers, etc.) is between 48.6 
and 51.8%. Research accounts for roughly another third of the work 
load (28.8 to 36.7%) while administration, counseling, clerical work, 
public service, and professional organizations make up the remain- 
der. 

From another segment of that same study, students estimated 
that a professor’s average work week approximated 59 hours which 
were used in the following way: classroom teaching, 6 hours; class 
preparation, 10 hours; examination and homework grading, 5 hours; 
research related to field, 10 hours; original research, 15 hours; 
committee and administrative activities, 4 hours; advisement and 
counseling, 5 hours; clerical and public service, 2 hours each. 

In both of these estimates, teaching and teaching-related activ- 
ity account for half or less of a faculty work load, and it is teaching 
alone which the contact hour is designed to measure. 

Suppose one were to adopt the fiction that all activities were 
convertible into contact hours. At the technical colleges the conver- 
sion might look something like this: 


Teaching 15 hours 
Counseling and other 
activities _3 hours 


TOTAL 18 hours 


At the University, the breakdown would be more nearly like 
the following: 
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Teaching 6 or 9 hours (depending on subject) 
Counseling and advising 3 hours 
Research 3 hours 
Other Professional 
Activities _3 hours (attendance at professional 
TOTAL 15 hours meetings, dissertation 
(or 18) guidance, public service, 
service on academic 
committees) 


It is for this reason that the University argues that those who 
teach nine (9) or more contact hours (i.e., 50%) are eligible for the 
bargaining unit. 

Even analyzing the work loads of lecturers alone, the 9 or more 
contact hour standard is applicable as well. Teaching constitutes a 
much higher proportion of the duties of special payroll lecturers 
than it does of the regular faculty. Returning to our convenient 
fiction, when we measure lecturers against lecturers, nine (9) credit 
hours is also the equivalent of the 50% work load. If we take the 
normal load of a regular University lecturer, which is four (4) 
courses, and convert the counseling and office hours to contact 
hours, as we did with the technical college faculty, the load, con- 
verted into contact hours falls, between 15 and 18 hours depending 
on whether or not science is the subject taught. Half of 18 returns 
us again to nine (9) as the rational threshold for unit eligibility. 

In any event the University disagrees with the logic behind 
AAUP’s proposal of 4.2 contact hours which applies a standard for 
special payroll lecturers, a very special species of the University 
population, derived from calculating the contact hours of regular 
full-time faculty, exclusive of special payroll lecturers. Under the 
AAUP’s scheme, dissimilar groups have been compared; apples and 
oranges have suffered their conventional fate. The basis for the 
University’s position is that the contact hour standard should be 
derived from examining lecturers alone, not from averaging the 
contact hours of the regular faculty, in which lecturers were not 
and are never included. 


Graduate Students, Wherever They Are Enrolled, Should Be Excluded 
from the Unit. 


During the hearing the AAUP reiterated their position that 
graduate students at the University of Connecticut were exempt 
from the representation petition. The University has always as- 
sumed that the rationale for this exemption, in accord with similar 
ones in other jurisdictions, was AAUP’s recognition that the pri- 
mary responsibility of a graduate student is pursuing his education. 
Whatever teaching or laboratory supervision he undertakes is un- 
derstood to be for the purpose of augmenting his “booklearning” 
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with the direct experience of the classroom or lab expected of the 
mature scholar. 

This being the case, it is difficult to understand why AAUP 
would acknowledge the validity of this kind of educational experi- 
ence for graduate students at the University of Connecticut but not, 
for instance, at the University of Rhode Island or the University of 
Massachusetts. On occasion students from both these institutions 
teach courses at the University of Connecticut. Why should they be 
disbarred from the exemption AAUP recognized in the case of our 
own students? 

In the view of the University, logic as well as equity require 
that since the essence of the exemption is student status, student 
status should apply as a factor equally to all rather than prejudi- 
cially against schools other than UConn. 


Special Payroll Lectures Share an Insufficient Community of Interest 
with the Regular Faculty to be Included in the Bargaining Unit. 


In addition to the preceding argument, the University’s position 
is that in any event, both their insufficient community of interest 
with the regular faculty and the inconsistent nature of their asso- 
ciation with the University disqualify special payroll lecturers from 
the meaning of employee under the statute. 

Unlike potential members of the regular faculty who appear 
before search committees and undergo extensive evaluation before 
being offered a job, the recruitment of special payroll lecturers is 
very informal. Unlike the regular faculty, the sole responsibility of 
special payroll lecturers is to teach a particular course. They do not 
occupy numbered “slots” like the year-round faculty. They have no 
publication responsibilities, no research responsibilities, no com- 
mittee assignments, and no expectation of rehire. In fact, as testi- 
mony showed, they often work elsewhere while they are working 
here. 

While the University has no objection to iacluding in the 
bargaining unit regular payroll lecturers who carry a full share of 
the auxiliary work expected of a faculty member and who meet the 
same academic requirements, it denies the community of interest of 
those for whom teaching at the University is only an additional or 
marginal activity. The National Labor Relations Board has excluded 
such part-time lecturers from faculty units as have many State 
Boards.’ Among the reasons for these exclusions is the fact that 








'' The Public Employee Relations Board in a case involving Keene State College Educa- 
tion Association v. the State of New Hampshire held that even full-time lecturers—in contrast 
to those who teach only in the summer—are temporary employees and must be excluded 
from the unit because they do not share sufficient community of interest with the regular 
faculty (Case No. 7878). The standard for denoting their temporary status was whether such 
employees had a reasonable expectation of continued employment. Lecturers on the other 
hand are hired for fixed terms with no guarantee, right or expectation of renewal. 
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lecturers do not participate in University governance, committee 
work, or counseling. In contrast to the regular faculty, lecturers 
have no professional rank, no fringe benefits, no expectation of 
rehire, no numbered position, no evaluation procedure, no respon- 
sibility for publication or research of any kind, and only casual 
hiring procedures. Some of them have full-time jobs elsewhere. 
Such people do not derive their primary income or work indentity 
from teaching for a semester at the University. 


Speciai Payroll Lecturers Who Teach Fewer Than Two (2) Consecutive 
Semesters are Temporary Employees and Thus Should Not Be Included 
in the Unit. 


Finally, the University argues that unless a lecturer teaches more 
than one semester in an academic year, he/she works an insufficient 
amount on a consistent basis for inclusion in the unit. 

To argue that the current collective bargaining statute was 
intended to include all employees regardless of the duration of their 
employment or of the weight of their assignment in comparison to 
a normal work load is contradicted by the fact that various unions 
attempted to change the statute by reducing the amount of time 
necessary to entitle someone to its protections. Such attempts would 
have been meaningless had even the most marginal part-time em- 
ployees been covered to begin with. 

In its decision in Technical Colleges, the Board remarked that 
it cannot import into the collective bargaining statute the concept 
of temporary which the legislature did not put there. In that case, 
the Board distinguished the concept “part-time” from the concept 
“temporary,” but went on to say that in certain instances the two 
may overlap.”” The University would argue that in the case of some 
special payroll lecturers who teach only one semester the Board has 
just such an overlapping. 

In contrast to AAUP’s position at the hearing, the AAUP 
position nationally is that since part-time faculty have a limited 
attachment to the University, do not participate in University gov- 
ernance and do not carry out research as part of their responsibili- 
ties to the University, they do not share a community of interest 
with the full-time faculty. AAUP may insist that when lecturers are 
in attendance, they are working full-time and that the credits earned 
by the student, whether taught by regular faculty or a per diem 
consultant who came to the University for a day, would qualify any 
teacher for the bargaining unit. It is true that the statute speaks to 





" Decision No. 1567, supra note 2, at p.9: “At their extremities the two concepts may 
overlap. A person employed for three full eight hour days only is both temporary and part- 
time within the statutory exclusion.” 
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the concept of part-time alone, but as the Board itself recognized, 
even full days on the job can represent too small a percent of the 
normal work load or work year to reach the threshold of community 
of interest. In our view, lecturers who teach only one semester, 
sixteen (16) out of a possible thirty-nine (39) weeks a year, are such 
a case and thus should not be eligible for inclusion within the 
bargaining unit. 





AVINS v. WHITE: 
DEFAMATION IN THE 
ACCREDITATION PROCESS 


BACKGROUND 


The process of law school accreditation can be a turbulent one 
as the case of Avins v. White illustrates.’ The plaintiff, Alfred 
Avins, was the founder and dean of the Delaware Law School.” 
Allegedly, his eventual resignation as dean and removal as a tenured 
professor was piqued by the defamatory statements of James P. 
White, the defendant, while on his first assignment as a consultant 
for and a member of an American Bar Association Accreditation 
Team.° The resolution of this dispute by the United States Court of 
Appeals, Third Circuit, will affect the relationship between admin- 
istrators of educational institutions and accreditation officials when 
the former seek to receive, or the latter to grant, accredited status. 
The court of appeals viewed this relationship as analogous to the 
press commenting on a public figure. This comparison classified 
Avins as a public figure* who is expected to take a greater degree of 
criticism in the interest of free and open debate on public issues.° 





' 627 F.2d 637 (3d. Cir. 1980). 

* Hereinafter referred to as DLS. 

°> The ABA maintains a Council of Legal Education and Admissions and an Accredi- 
tation Committee. These two bodies are responsible for inspecting law schools and recom- 
mending to the ABA House of Delegates eligible law schools for accreditation. Provisional 
approval is granted by the ABA House of Delegates which usually accepts the recommen- 
dations of the council and accreditation committee who, in turn, act on inspection team 
reports. See 627 F.2d at 640. 

“ See, infra, notes 42 to 53 and accompanying textual discussion. 

°To promote open debate on public issues by the press the United States Supreme 
Court in New York Times v. Sullivan, 376 U.S. 254 (1964) created what has become known as 
a press privilege or qualified immunity from defamation actions brought by public officials. 
The treatment of the case since it was handed down will be discussed infra. An example of 
the treatment of New York Times is found in Justice Stewart's dissent in Herbert v. Lando, 
441 U.S. 153, 200 (1979): 


Under the Constitutional restrictions imposed by New York Times and its progeny, 
a plaintiff ... can recover from a publisher for a defamatory statement upon 
convincingly clear proof of the following elements: 

1. the statement was published by the defendant 

2. the statement defamed the plaintiff 

3. the defamation was untrue, and 

4. the defendant knew the defamatory statement was untrue, or published it in 

reckless disregard of the truth or falsity [citations omitted]. 
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To further this parallel however, White, in his role as an accredi- 
tation official, was elevated to the status of a member of the press 
who enjoys a qualified immunity from suits for libel.° The net effect 
is to place a greater burden on Avins to prove that White had 
maliciously published defamatory statements with knowledge of 
their falsehood.’ This construction, taken in its entirety, is unprec- 
edented and is a bold expansion of the press privilege. These aspects 
of the case will be presented after an examination of the factual 
and procedural climate that led to their disposition. 

The importance of accreditation from the American Bar Asso- 
ciation can not be overemphasized. Particularly, as in this case, 
when a school’s first graduating class is relying upon accreditation 
to be eligible to take the state bar examinations. DLS is a private 
school, funded entirely by the tuition and fees from its students.® 
Just how important accreditation was to these students and others 
associated with the law school was evidenced by the tragicomical 
events that led to this legal conflict. 

The accreditation team,’ including White, first inspected DLS 
on November 12, 1973 and made the following negative report: 


[T]he most important deficiency is an intangible one; there is an academic 
ennui that pervades the institution. The intellectual spark is missing in 
the faculty and the students.’° 


Because of this unfavorable report, DLS requested a second visit in 
May of 1974. The defendant, White, did not participate in this visit. 
The team was critical of the absence of the United States Code 
Service from the law library. Interested parties responded with an 
“overnight effort to cure the library deficiency””’ by obtaining ‘“‘a 





° Libel is subsumed in the broad category of defamation: “A communication is defam- 
atory if it tends to harm the reputation of another so as to lower him in the estimation of the 
community or to deter third persons from associating or dealing with him.’”” RESTATEMENT 
(SECOND) of Torts § 559 (1977). Delaware law conforms to this definition. 627 F.2d 637, 642 
(3d Cir. 1980). 

“Justice Stewart in his dissent in Herbert, 441 U.S. at 200, made many interesting points 
concerning the definition of malice: 


Although I joined the Court’s opinion in New York Times, I have come greatly to 
regret the use in that opinion of the phrase ‘actual malice.’ For the fact of the matter 
is that ‘malice’ as used in the New York Times opinion simply does not mean 
malice as that word is commonly understood. In common understanding, malice 
means ill will or hostility [citing Webster's New International Dictionary 1367 (2d 
ed. 1961)]....As a part of the constitutional standard enunciated in the New York 
Times case, ... ‘actual malice’ has nothing to do with hostility or ill will.... 


This is a very important distinction since the definition of malice itself often creates a debate. 
See note 36 infra. 

° 627 F.2d 637, 640 (3d Cir. 1980). 

® Hereinafter referred to as “the team.” 

'© 627 F.2d 637, 640 (3d Cir. 1980). 

"Id. at 644. 
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set of the Service and [having] it stacked in the library by the next 
morning.” In spite of this effort, accreditation was again denied 
and a resolution stating that DLS was making insufficient progress 
was adopted. 

While these activities were taking place, a group of concerned 
parents had formed a committee to assist DLS in their efforts 
towards accreditation. The committee sent Judge DiBona as their 
representative to the ABA’s August meeting in Hawaii. While there, 
Judge DiBona learned that Dean Avins was the major obstacle in 
DLS’s road to accreditation. Upon learning this from DiBona, Avins 
planned a meeting for August 23rd with ABA officials. This evolved 
into a luncheon meeting with Avins, DiBona, White and Assistant 
Dean John Tovey present to discuss the problems which faced DLS. 
The Code Service incident was among the topics discussed and 
“White allegedly accused Avins of intentionally misleading the 
Accreditation Committee by falsely representing that the code ser- 
vice had been in the DLS library from the inception of the inspec- 
tion.”’® As might be expected, this meeting did little to move DLS 
closer to accreditation. 

When the new school year began, pressure had mounted to 
such a degree that, in Avins’ words, “the student body became so 
unmanageable and DLS became so destabilized” that he retired on 
September 8, 1974.'* However, Avins did remain as a tenured faculty 
member. A third inspection visit ensued with White as a member 


of the team. The result was yet another unfavorable report, although 
some progress was noted. The report read: 


The team feels that the board would be strengthened by the appointment 
of an experienced, recognized and respected legal educator... . The 
inspectors believe that the quality of the instruction ranges from barely 
competent to good.” 


Because DLS remained unaccredited, panic spread among its stu- 
dents scheduled to graduate in 1975. Threats were made against 
Avins and his car was vandalized. The new dean, seeking to 





"? Id. at 641. 
'S Id. at 641. Judge DiBona testified that the dialogue went as follows: 


White: What you did with those books was a horrible thing to have done. We have 
learned that that night, after you had spoken to the librarian, you then sent some 
students down to Washington to get those books and snuck them in the library 
during the night and then in the morning, represented to us that they had been in 
the library.... 

Avins: It was a matter of bad judgement on my part. 

White: It was alot worse than bad judgment. 


Id. at 644. 
4 Id. at 641. 
15 Id. 
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immediately improve the situation, recommended and eventually 
accomplished an affiliation with Widener College. Soon after, the 
new dean filed grievances against Avins. As a result, Avins, the 
founder of DLS, who “possessed an impressive background with 
numerous advanced degrees and many legal publications to his 
was dismissed as a tenured faculty member. 


credit’’!® 


PROCEDURAL HISTORY 


The original action was filed in the Delaware Superior Court 
and was removed, on White’s request, to the United States District 
Court for the District of Delaware due to the diversity of citizenship 
of the parties.'’ The relief sought was based on three alleged 
defamatory statements: the first team report describing the lack of 
intellectual spark prevading DLS; the third team report recommend- 
ing the addition of a reputable academician to DLS’s board; and 
finally the remarks of White concerning the Code Service incident 
at the luncheon meeting. Based on these same grounds, Avins also 
asserted that White had intentionally interfered with his advanta- 
geous relationship with DLS and that White caused the intentional 
infliction of emotional distress upon Avins. The jury was instructed 
that the plaintiff's burden would be to prove by a preponderance of 
the evidence the offenses claimed. This was based on the district 
court’s perception of Avins as a private individual.’* A verdict was 
returned in favor of Avins for fifty thousand dollars in compensa- 
tory damages on the counts of defamation, and in favor of White 
on the issues of the intentional infliction of emotional distress and 
interfering with advantageous relations. Each party appealed the 
verdicts that were unfavorable to them; except that the intentional 
infliction of emotional distress issue was not pressed on appeal.'” 

The United States Court of Appeals found no error in the 
district court’s treatment of the intentional interference with advan- 





'® Id. at 640. 

"’ Id. at 642. The court pointed out that the substantive law of the state where the action 
arose governs. Id., citing Steaks Unlimited, Inc. v. Deaner, 623 F.2d 264 (3d Cir. 1980). 

'® The importance of this classification will be discussed infra. A private individual's 
burden of proof to establish defamation is by a preponderance of the evidence: ‘Evidence 
which is of greater weight or more convincing than the evidence offered in opposition to it; 
that is, evidence which as a whole shows that the fact sought to be proved is more probable 
than not.” BLAck’s LAW DICTIONARY 1064 (5th ed. 1979). 

'’The development of this theory would have proved most interesting due to the 
expansion of tort law in this area. See e.g., Dillon v. Legg, 68 Cal.2d 728, 69 Cal.Rptr. 72, 441 
P.2d 912 (1968); Corso v. Merrill, 406 A.2d 300 (N.H. 1979); Sinn v. Burd, 404 A.2d 672 (Pa. 
1979) (negligent infliction of emotional distress on a third person when witnessing the 
personal injury of another); Prince v. Pittson Co., 63 F.R.D. 28 (S.D. W.Va. 1974) (“survivor 
syndrome” experienced by a class of persons caused by reckless maintenance of a dam); 
Tobin v. Grossman, 24 N.Y.2d 609, 301 N.Y.S.2d 554, (1969); Harless v. Bank of Fairmont, 246 
S.E.2d 270 (W.Va. 1978) (employer’s harrassment of employee, causing emotional distress). 
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tageous relations claim.” The court found that the jury was properly 
instructed, before finding that actions on the part of White did not 
contribute in any substantial way to Avins’ removal as a tenured 
professor and no new trial on this issue was ordered.” 

Of the three claims of defamation, two were found by the court 
of appeals to be improperly considered by the jury. Both reports by 
the accreditation team, one describing the lack of intellectual spark 
of the students and faculty (the first team report), and the other 
recommending the addition of a reputable academician to the 
school’s board (the third report), were considered to be non-action- 
able as a matter of law.” These decisions as well as the one relating: 
to the remaining actionable defamation claim involving the sudden 
overnight code service acquisition, will be discussed in their turn. 
Because all three were considered by the jury together, with no 
special interrogatories as to their separate treatment,” a remand to 
the district court was ordered on the actionable claim. 

The court of appeals viewed the first accreditation report as 
involving only an opinion of the accreditation team. Before criticiz- 
ing DLS’s “lack of intellectual spark,” they described the deficien- 
cies as “intangible.” The court felt that this did not cause injury to 
Avins’ reputation in the community: “The RESTATEMENT (SECOND) 
OF TorRTS, § 566 (1977) provides: A defamatory communication may 
consist of a statement in the form of an opinion, but a statement of 
this nature is actionable only if it implies the allegation of undis- 


closed defamatory facts as the basis for the opinion. This principle, 
making expressions of pure opinion non-actionable as defamatory, 
is grounded on the theory that ideas themselves cannot be false.” 
The district court had held that the jury could consider the state- 
ment as an opinion based upon certain undisclosed facts simply 





*° The Court of Appeals citing RESTATEMENT (SECOND) OF Torts § 767F, Comment b, 
believed in effect, that the cause of Avins’ dismissal and any action by White were too 
remote and the jury instruction accurately conveyed the element of causation. “The court 
charged: ‘Mr. White can be held liable only if his activities contributed in a material and 
substantial way to the removal decisions made by [Widener], and were a factor without 
which the removals would have not occurred.” 627 F.2d at 650. 

*! 627 F.2d at 650. 

As discussed in note 17, the law of the state in which the controversy arose controls 
in diversity actions. The court of appeals found that the RESTATEMENT (SECOND) OF ToRTS 


had been favorably embraced by the Delaware courts in the area of defamation law. 627 F.2d 
at 642. 


3 The court stated: 


[T]here is the distinct possibility that if we affirm the jury's verdict, we may do so 
on the basis of nondefamatory statements. ‘Where... a general verdict may rest on 
either of two claims—one supported by the evidence and the other not—a judgment 
thereon must be reversed.’ Albergo v. Reading Co., 372 F.2d 83, 86 (3d Cir.), cert. 
denied, 386 U.S. 983 (1967) [other citations omitted]. 


627 F.2d at 646. 
*4 627 F.2d at 642, citing Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974). 








1981-82 DEFAMATION IN ACCREDITATION 273 


because, in the court of appeals’ view, no facts were given as a basis 
for the opinioned report. The court of appeals held this showing 
was insufficient to allow an implication of undisclosed defamatory 
facts as the opinion’s basis. As a result, the court of appeals found 
the first accreditation report to be an opinion on its face and thus 
not actionable.” 

Similarly, the court of appeals found the report of the third 
team visit to be not actionable as a defamatory statement. The court 
construed the statement as not being directed at Avins individually, 
but only as a general recommendation to improve the quality of the 
DLS board. The district court believed that the report should be 
considered by the jury since it might imply that Avins was not a 
respected legal educator nor respected by his peers. This is con- 
sistent with Delaware law,” since if Avins could establish that he 
was intended to be referred to by the maker of the statement, and 
inferred to be the subject by the reader, the statement may be 
defamatory. The court of appeals however, concluded from the 
evidence that Avins had not been observed by the team. In fact, the 
report itself stated: ‘Dean Avins is reputed as a strong and vigorous 
teacher.””’ The court of appeals accordingly considered the report 
of the third inspection visit as directed to the faculty as a whole 
and not to Avins personally. 

The last statement considered on appeal involved the luncheon 


discussion of the library incident. The court of appeals viewed this 
as a “potentially defamatory” statement” which was to be the issue 
of the case on remand. It was Avins’ contention that he merely 
informed the accreditation team of the night purchase to satisfy the 
required book list. ‘Thus, White’s sharp criticism might have been 
based on false or erroneous information and the submission of this 
issue to a jury to determine whether it was defamatory ordinarily 


would not have been improper.” 


ANALYSIS 


This conclusion was pursuant to the court’s review of the 
concept of conditional privilege, which allows the uttering of defam- 
atory statements in different contexts. The Restatement (Second) of 
Torts § 596 (1977) provides: “An occasion makes a publication 





5 The exact reasoning of the court is as follows: 


The statement itself is prefaced by the qualification that it is an ‘intangible’ 
criterion. The use of words like ‘academic ennui’ or lack of ‘intellectual’ spark 
connote to us no more than a subjective opinion of the educational atmosphere 
pervading DLS. 627 F.2d at 64. 


°6 See Klien v. Sunbeam Corp., 47 Del. 526, 394 A.2d 385 (1978). 
*” 627 F.2d at 643. 

°° Id. at 644. 

ta 
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conditionally privileged if the circumstances lead any one of several 
persons having a common interest in a particular subject matter 
correctly or reasonably to believe that there is information that 
another sharing the common interest is entitled to know.’ 

This privilege must be exercised without motive or knowledge 
of falsity or intent to cause harm.” Avins did not dispute that this 
privilege existed in the topics relevant to matters of DLS’ accredi- 
tation but claimed that this privilege was abused. Essentially, Avins 
contended that any remarks in Judge DiBona’s presence amounted 
to “over-publication” in that it is outside of the scope of the 
privileged subject matter.*” Naturally, White argued that he “rea- 
sonably believed” he could talk freely in DiBona’s presence given 
DiBona’s relationship and activities, however unofficial his associ- 
ation.” While agreeing that the district court properly allowed this 
issue to go to the jury, significant adjustments were made as to how 
the case was to be considered on remand. 

In an effort to encourage the free exchange of ideas within the 
accreditation process, the court of appeals accorded White, in his 
capacity as an accreditation official, the higher protection of a 
qualified immunity against lawsuits for defamation. This concept 
originated in the United States Supreme Court decision New York 
Times v. Sullivan™ and its progeny. As a part of this qualified 
immunity, a plaintiff may only attack the publisher of a defamatory 
statement if he can prove with “convincing clarity”®” that the 
statement was made with actual malice.” This is a higher standard 
of proof than that imposed by the district court. The district court 
viewed Avins and White as private individuals and in this context 
defamation need only be proved by a preponderance of the evi- 
dence. In order for a qualified immunity to apply to protect White, 
Avins must fit the definition of a public figure. This requires a bona 
fide public controversy in which the public figure must enter. 





*° The court also recognized that this qualified privilege was recognized by the Delaware 
Supreme Court in Pierre v. Burns, 55 Del. 166, 185 A.2d 477, 479 (1962). 627 F.2d at 645. 

*! This is typically a jury question. Burr v. Atlantic Aviation Corp., 348 A.2d 179, 181 
(Del. 1975). 

*? See RESTATEMENT (SECOND) OF TorTS § 604 (1978). 

°° 627 F.2d at 645. 

4 376 U.S. 254 (1964), supra, note 5. 

*° Id. “Clear and convincing” is considered a stricter standard than “a preponderance 
of the evidence.” 9, J. WIGMORE, EVIDENCE § 2498 (3d ed. 1940). The recommended charge to 
the jury is highly probable. C. McCormick, McCormick’s HANDBOOK OF THE LAW OF 
EVIDENCE, 340 (2d ed., 1972). 

°° The concept of malice in a defamatory context is further defined as: “... reckless 
conduct [that] is not measured by whether a reasonably prudent man would have published, 
or would have investigated before publishing. There must be sufficient evidence to permit 
the conclusion that the defendant in fact entertained serious doubt as to the truth of the 
publication. St. Amant v. Thompson, 390 U.S. 727, 731 (1968). See note 7 supra. 
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However, as the court of appeals noted, this is but half the inquiry: 
“the United States Supreme Court has not yet decided whether the 
New York Times privilege applies to a non-media private defendant 
such as White.”*” An analysis of the development of this approach 
is appropriate. 

The Supreme Court in New York Times, as mentioned above, 
indicated that the press should have a qualified immunity to libel 
suits to avoid the “self censorship” or “chilling effect” that these 
suits would have on a free debate of public issues. Since the 
likelihood of some erroneous and potentially defamatory comments 
were great in heated public controversy, the press would be immune 
from suit because the need for public information outweighs private 
interest.” But if a public official who was the target of the criticism 
could prove “with convincing clarity” that the statements were 
malicious, the claim would be actionable. The Court extended this 
concept to involve public figures in Curtis Publishing Company v. 
Butts. 

The Court provided further guidance in Gertz v. Robert Welch, 
Inc.*' The Court perpetuated the protection of the press but also 
recognized that the state has an interest in protecting individual 
reputation as well. According to the Court: 


In some instances an individual may achieve such pervasive fame or 
notoriety that he becomes a public figure for all purposes and in all 
contexts. More commonly, an individual voluntarily injects himself or is 
drawn into a particular public controversy and thereby becomes a public 
figure for a limited range of issues. In either case such persons assume 
special prominence in the resolution of public questions.” 


The Court also distinguished private and public figures. Private 
persons generally do not take affirmative steps to influence society. 
This is not true in the case of public figures who may thrust 
themselves into a public controversy, inviting comment and criti- 
cism and exposing themselves to the risk of defamatory statements. 





*” 627 F.2d at 648. 

38 “Would-be critics of official conduct may be deterred from voicing their criticism, 
even though it is believed to be true and even though it is in fact true, because of doubt 
whether it can be proved in court or fear of the expense of having to do so.’ New York Times 
v. Sullivan, 376 U.S. 254, 279 (1964). 

%° Id. at 270-73. 

388 U.S. 130, 155 (1967). There was no precise definition of a public figure given in 
this case, which involved two separate plaintiffs who were deemed public figures. In one 
situation the facts could be considered similar to the facts at issue: the plaintiff was an 
athletic director of a state university but was employed by a private corporation. The 
defamatory statement was also in the form of a report. In the second, the plaintiff had “thrust 
himself into the ‘vortex’ of the controversy.” Id. at 146. 

*' 418 U.S. 323 (1974). 

Id. at 351. 
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The Court stresses that the public figure will ordinarily have much 
greater access to the press to combat falsehoods than do private 
individuals.*® The court of appeals found that Avins was indeed not 
a public figure for all purposes“ but sought to determine if he was 
a public figure within a limited context. To do this it was necessary 
to determine whether a public controversy had emerged from the 
DLS accreditation struggle. 

The distinction between a topic of public interest and a public 
controversy concerning an issue is a pivotal aspect of this analysis.” 
The court of appeals applied a definition of public controversy 
utilized in Waldbaum v. Fairchild Publications, Inc.*°: “A public 
controversy is not simply a matter of interest to the public; it must 
be a real dispute, the outcome of which affects the general public or 
some segment of it in an appreciable way.”*’ The lower court held 
that the dispute in question was more a topic of public interest than 
a public controversy, being a real dispute only to those immediately 
associated with DLS. The court of appeals’ impression was that the 





3 Id. at 344-45. These elements are used in Hutchinson v. Proxmire, 433 U.S. 111 (1979) 
and Branzburg v. Hayes, 408 U.S. 665, 709 (1972) and are discussed in 9 CAPITAL L. REv. 97, 
103 n. 48 (1979). 

“4 This decision is also supported in Gertz: 


“We could not lightly assume that a citizen's participation in community and 
professional affairs renders him a public figure for all purposes. Absent clear 
evidence of general fame or notoriety in the community, and pervasive involvement 
in the affairs of society, an individual should not be deemed a public personality 
for all aspects of his life. It is preferable to reduce the public figure question to a 
more meaningful context by looking to the nature and extent of an individual’s 


participation in the particular controversy giving rise to the defamation. 418 U.S. at 
352. 


“ The public interest test was specifically rejected in Gertz, 418 U.S. at 346 and Time, 
Inc. v. Firestone, 424 U.S. 448 (1976). In Firestone, Time magazine falsely reported that Mr. 
Firestone’s divorce was granted on grounds of extreme cruelty and adultery. Due to the fact 
that the defamation trial lasted 17 months, was reported in 88 articles in Miami and Palm 
Springs newspapers, and that the plaintiff, Mrs. Firestone also held several news conferences 
as well as being a prominent member of Palm Springs society, Time magazine claimed that 
Mrs. Firestone was a public figure. The court rejected this argument stating: 


Petitioner seeks to equate ‘public controversy’ with all controversies of interest to 
the public. Were we to accept this reasoning, we would reinstate the doctrine 
advanced in the plurality opinion of Rosenbloom v. Metromedia, Inc., 403 U.S. 29 
(1971) [further citation omitted], which concluded that the New York Times privi- 
lege should be extended to falsehoods defamatory of private persons whenever the 
statements concern matters of general or public interest. In Gertz however, the 
Court repudiated this position, stating that ‘extension of the New York Times test 
proposed by the Rosenbloom plurality would abridge a legitimate state interest to 
a degree that we find unacceptable.’ 
418 U.S. at 346. The Court felt that this rule was to guide the state courts in determining the 
fault standard to apply. 
“© 627 F.2d 1257, 1296 (D.C. Cir. 1980). 
“" 627 F.2d at 647. 
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accreditation of DLS was of importance to the entire legal commu- 
nity of Delaware and surrounding states. Specifically, the issues 
were the subject of local media coverage, public meetings, and were 
reported in the Delaware Bar Association’s publication.” The court 
of appeals concluded “that DLS’s accreditation affected the ‘general 
public or some segment of it in an appreciable way’ and that 
therefore the DLS _ accreditation struggle was a_ public 
controversy.’ Further, the court of appeals concluded that Avins 
had affirmatively entered or ‘thrust himself” into this controversy 
in an attempt to play a major role in the determination of its 
outcome.” This is a valid conclusion but it does have some weak- 
nesses. 

The court of appeals did not thoroughly discuss the degree of 
public attention that may change a subject of mere public interest 
into a public controversy. The United States Supreme Court in 
Wolston v. Reader’s Digest Association held that: “a private indi- 
vidual is not automatically transformed into a public figure just by 
becoming involved in or associated with a matter that attracts 
public attention.’’”’ In Wolston, the subject of the controversy had 
received public attention prior to the defamatory remarks. “The 
court merely reiterated that prior media coverage is not enough to 
make a person a public figure.””” As the conflicting conclusions of 
the district court and the court of appeals indicate, the measuring 
of the amount of attention and the degree of impact a public issue 
has is a matter of judgment. The additional fact that DLS was 
Delaware’s only state law school adds weight to the court of appeals’ 
conclusion. Importantly however, the court of appeals only men- 
tioned and did not fully address the notion that one reason a public 
figure should be more resilent to criticism is that they have access 
to the media to counteract any of its damaging effects.” 

Only “regular and continuous access” to the media is sufficient 
to fit the media access criterion according to the opinion in Hutch- 
inson v. Proxmire.” The court of appeals distinguished Wolston, 
Proxmire, and similar cases” on the basis that they involved plain- 
tiffs that were drawn into their respective conflicts and did not 
originally seek to influence the outcome of any public controversy 
as, for example, Avins had done.” In support of the court of appeals’ 





* Id. at 648. 

9 Id. citing Waldbaum v. Fairchild Publications, Inc., 627 F.2d 1287, 1298 (D.C. Cir. 
1980). 

°° 627 F.2d at 648. 

51 443 U.S. 157, 167 (1979). 

»? Note, Constitutional Protection of Critical Speech and The Public Figure Doctrine: 
Retreat by Reaffirmation, 1980 Wis. L. REv. 565, 589 n.3. 

°3 627 F.2d 637, 647 (3d Cir. 1980). 

4 443 U.S. 111 (1979). See also note 52 supra at 568, 590. 

°° 627 F.2d 637, 647 (3d Cir. 1980). 

°° Id. at 648. 
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conclusion, it should be recognized that the deciding factor can be 
found in the very nature of Avins’ position as dean. Inherently, a 
dean must take an active role in public issues and controversies. By 
finding that Avins fit the definition of a public figure, the final 
phase of analysis is left for study: whether the press privilege can 
be expanded to protect accreditation officials. 

The court of appeals conceded that the factual situation in this 
case in no way resembled that of the media cases: “This is not a 
case of an attack of a public medium against an unwilling target.’ 
The court felt that the accreditation was so important that an 
extension of the New York Times privilege was necessary since 
“[t]o require an individual like White to insure the accuracy of his 
comments on accreditation matters would undoubtedly lead to self- 
censorship which will jeopardize the efficacy and integrity of the 
accreditation process itself.’”°* Additionally, the court felt the public 
had an interest in the critical review of institutions seeking law 
school accreditation. The only authority to support press privilege 
expansion was found in a footnote of Davis v. Schuchat: 


Our understanding of New York Times and its offspring is that private 
persons and the press are equally protected by the requirement that false 
comment about public figures must be knowing or in reckless disregard 
of the truth in order to be actionable. It seems to us a necessary corollary 
that comment about public figures should be equally protected whether 
made in mass media or in private. This is required both by the First 
Amendment, which speaks equally of freedom of speech and of the press, 
and by common sense, for if the ‘press’ were given more protection than 
‘private speech’, persons would be encouraged to rush allegations into 
wide publication rather than to carefully present them to informed parties 
for verification or refutation in a more private setting.” 


Based on this reasoning, the court of appeals felt it would be 
anomalous not to accord White the same protection the press would 
receive in publishing the same statement. Although this argument 
is persuasive, the point remains that New York Times and related 
cases hold that the First Amendment confers a qualified privilege 
only upon the news media when sued by a public figure. It must be 
stressed that the difference lies in the degree of proof necessary to 
prove defamation. The court of appeals has created a situation that 
has brought the press privilege the most criticism: an almost insur- 
mountable burden of proof is imposed on defamation plaintiffs. 
The United States Supreme Court decision of Herbert v. 
Lando™ can be viewed as representing a “[b]alancing of one indi- 





wd. 

8 Id. at 649. 

°° 510 F.2d 731, 734 n.3 (D.C. Cir. 1975). 
® 441 U.S. 153 (1979). 





1981-82 DEFAMATION IN ACCREDITATION 279 


vidual’s limited First Amendment interest against another’s repu- 
tation interest.”®' The court allowed discovery under Federal Rules 
of Civil Procedure 26(b)(1),” to invade the editorial process to assist 
in the determination of the state of mind (actual malice) of the 
publisher. The tone of the majority decision is captured thusly: 
“The press is accorded great freedom but it is not absolute. Had the 
Supreme Court affirmed Herbert, a defendant would have had the 
absolute privilege to resist direct inquiry into the very matter the 
plaintiff is required to prove with ‘convincing clarity.’ Such a broad 
grant of privilege tips the balance too far.’ In his concurring 
opinion, Justice Powell agreed with the majority that: “the explicit 
constitutional protection of First Amendment rights in a case of this 
kind, as articulated by New York Times v. Sullivan [citation omit- 
ted] should not be expanded to create an evidentiary privilege.”™ 
Arguably Herbert may be construed as having limited application. 
However, many commentators feel Herbert actually represents a 
limitation of the press privilege.” This view is expressed in an 
article® written by Justice James L. Oakes of the Court of Appeals 
for the Second Circuit whose decision in Herbert was reversed by 
the Supreme Court. Oakes states that the decision has a chilling 
effect on speech because the “reporter, editor, or publisher... may 
feel compelled to preserve careful and selective notes for his future 
protection.” If the Herbert decision is viewed as representing the 


Supreme Court’s present tendency to limit the scope of the press 
privilege it is tenable to conclude that the court of appeals’ decision 
in Avins v. White is an untimely expansion of the privilege. 


CONCLUSION 


The effect of the holding in Avins v. White is to elevate 
accreditation officials to the level of protection from defamation 
suits enjoyed by members of the press. In summary, when the 
accreditation of a law school becomes a subject of public contro- 
versy and its administrators seek to resolve the problem they can 





*' Vegod Corp. v. American Broadcasting Co., 25 Cal.3d 763, 770, 603 P.2d 14, 18, 160 
Cal. Rptr. 97, 101 (1979). 

® This rule provides the general features and requirements of discovery devices. 

8 Note, The Decline of The Press Privilege, 19 WASHBURN LJ. 54, 74 (1979). 

* 441 U.S. at 178. 

® Comment, Herbert v. Lando: Reporter’s Privilege From Revealing The Editorial 
Process in a Defamation Suit, 78 CoLum. L. REv. 448 (1978); Comment, Herbert v. Lando, The 
Supreme Court’s Infidelity to N.Y. Times v. Sullivan, 13 U.C. Davis L. Rev. 374 (1980). 
Comment, Erosion of N.Y. Times v. Sullivan, Herbert v. Lando, 441 U.S. 153 (1979) 13 AKRON 
L. REv. 373 (1979). See notes 43, 52 and 54. 

*° Oakes, Proof of Actual Malice in Defamation Actions: An Unsolved Dilemma, 7 
Horstra L. REv. 655 (1979). Oakes concurred with the majority in the court's decision. 

*" Id. at 712-13. 
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be perceived as public figures. Should an administrator be the 
subject of a defamatory remark he must prove, by clear and con- 
vincing evidence, that the remark was made with actual malice. 
Simply stated, the court of appeals’ decision is good news for 
accreditation officials but bad news for education administrators. It 
should be said that the case represents a laudable effort to subject 
law schools to the highest standard of accreditation review which 
requires intense, but which sometimes results in erroneous, criti- 
cisin. It is a persuasive argument that accreditation officials should 
not be inhibited, and thus self-censored, by the threat of libel suits 
for comments made while reviewing a school for accreditation. 
However, a more useful decision would have resulted had the court 
of appeals more clearly described the measure of public attention 
needed to classify a person as a public figure. Further, it would have 
been appropriate to discuss more thoroughly Avins’ access, if any, 
to the press, which might allow him to refute potentially defamatory 
remarks. Finally, the decision would have been more persuasive if 
the Supreme Court’s current attitude towards the press privilege 
was presented by an analysis of the Court’s decision in Herbert v. 
Lando. 


Robert P. Simons 
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